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LEGISLATIVE PURPOSE AND ADMINISTRA- 
TIVE POLICY UNDER THE NATIONAL 
LABOR RELATIONS ACT 


E. G. LATHAM 
Fellow of the Social Science Research Council* 


INTRODUCTION 


Justice Holmes once remarked that the life of the law 
was not logic but experience. Without a persistent evalu- 
ation of experience in terms of present needs, however, 
tradition tends to stifle rather than encourage the growth 
of the law. For it was uncongenial to the philosophy of 
Justice Holmes that there should be no more rational 
justification for a rule of law than that it was so in the 
time of the first Edwards. The development of the Na- 
tional Labor Relations Board affords a contemporary 
illustration of the applicability of these considerations.’ 
This evolution has proceeded less by premeditation than 
circumstance, with a rapidity which has precluded an 
evaluation of the concepts developed by the first boards 
in terms of the needs of the current Board. This article 
proposes to examine this development briefly, and to sug- 
gest some modifications of policy which seem desirable 


* Acknowledgment is made by the author to the Social Science Research 
Council for permission to prepare the manuscript during the tenure of the 
fellowship. 

1 For a general description of this development, see LABOR AND THE Gov- 
ERNMENT (Twentieth Century Fund, Inc. N. Y., 1935); Lewis L. Lorwin 
AND ARTHUR WuBNIG, LABoR RELATIONS Boarps (Washington, 1935), 
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in the light of the purposes which the National Labor 
Relations Board is intended to achieve. 

The purposes in which the national labor boards par- 
ticipated were the general purposes of the National In- 
dustrial Recovery Act.* The Act in its own language 
was designed, among other things, “to induce and main- 
tain united action of labor and management under ade- 
quate governmental sanctions and supervision.”* In a 
statement outlining the policies of the National Recovery 
Administration, the President said, “The aim of this 
whole effort is to restore our rich domestic market by 
raising its vast consuming capacity.” * Although these 
purposes were translated into rules by the codes, the en- 
actment of the codes did not end the desirability of as- 
sistance by labor organizations in the achievement of 
the goal, for, as it will appear, the national labor boards 
regarded the labor provisions of the codes as the basis 
from which bargaining should begin.” 


I. HISTORY OF LEGISLATION* 


The first of the national boards was the National Labor 
Board, established August 5, 1933, with Senator Robert 
Wagner as chairman.’ It came into being as a result of 


248 Stat. 196 (1933), 15 U. S. C., § 703 (1934). 
348 Strat. 195 (1933), 15 U. S. C., §701 (1934). 
4NRA Bulletin, No. 1, June 16, 1933. 

5 Infra pp. 441-442. 


* Ed—Citation is made, passim, to decisions of the National Labor Board 
and to decisions of the first and the present National Labor Relations Boards. 

“Decisions of the National Labor Board” are published by the Government 
Printing Office, Washington, D. C., in two paper-bound volumes: Volume I, 
reporting the decisions announced in the period August, 1933 to April, 1934, 
is cited as “1 N. L B.”; Volume II, reporting decisions from April, 1934 to 
July, 1934, is cited as “2 N. L. B.” “Decisions of the [first] National Labor 
Relations Board” are also published by the Government Printing Office, in two 
paper-bound volumes: Volume I, reporting decisions announced by that Board 
from July 9 to December, 1934, is cited as “1 N. L. R. B.”; Volume II, + 
porting decisions from December 1, 1934 to June 16, 1935, is cited as “2 N. 
R. B.” Decisions of the present National Labor Relations Board are not he 
printed, but are available in mimeograph form at the Office of the National 
Labor Relations Board, Washington, D. C.; these are cited by case number 
and date. 

61 N. L. B. p. v.: the powers and jurisdiction of the Board were described 
as follows, “This Board will consider, adjust, and settle differences and con- 
troversies that may arise through differing interpretations of the President’s 
Reémployment Agreement and will act with all possible dispatch in making 
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recommendations by the Industrial and Labor Advisory 
Boards “to pass promptly” upon all cases of hardship 
or dispute arising out of interpretation or application 
of the President’s Reémployment Agreement. There 
was no executive order creating the Board, so its status 
was somewhat obscure. There was no indication of the 
kind of powers the Board should use in passing promptly 
upon cases before it, nor of the procedure it was to follow. 
The first executive order dealing with the Board was 
dated December 16, 1933,’ although it had been function- 
ing as a mediating agency since the previous summer. 
Its authority was extended to the adjustment of labor 
disputes under any duly approved code of fair competi- 
tion, and it was empowered to mediate, conciliate, and 
at the request of the parties, arbitrate. There was no 
grant of power to make decisions as a quasi-judicial 
agency, however, although the Board undertook to exer- 
cise such powers.® Since Section 7(a) of the National 
Industrial Recovery Act was required to be included in 
every code of fair competition, the Board assumed au- 
thority to accept disputes involving the provisions of this 
section, thereby beginning a process of interpretation and 
definition of policy which its successors continued.° 





known their findings. In return, employers and employees are asked to take 
no disturbing action pending hearing and final decision. This Board will 
promptly proceed to establish such central and local organizations as it may 
require to settle on the ground, such differences as arise in various parts of 
the country.” 

7 No. 6511, December 16, 1933. 

8 Cases involving the definition of appropriate units of representation were 
in this category, as, for example, In the matter of a Dresner and Son and 
United Leather Workers International Union, 1. N. B., 26, and those in- 
volving majority rule, as, In the matter of the Rood Tramway Corporation 
and Amalgamated Association of Street and Electric Railway Employees of 
America, Division 1001, . L. B., 64; In the matter of Houde Engineering 
Company and United ‘haa Workers Federal Labor Union No. 18839, 
t . os. Be ee 

9In the matter of National Lock Company and Federal Labor Union No. 
18830, 1 N. L. B. 15; In the matter of S. Dresner and Son and United Leather 
Workers International Union, 1 N. L. B. 26; In the matter of the B. J. Air- 
craft Corporation and the General Aviation Manufacturing Corporation and 
Aéronautical Workers Federal Labor Union No. 18541, 1 N. L. B. 55; In 
the matter of Edward G. Budd Manufacturing Company and United Auto- 
mobile Workers Federal Labor Union No. 18763, 1 N. L. B. 58: In the matter 
of the Philadelphia Rapid Transit Company and International Brotherhood of 
Teamsters, Chauffeurs, Stablemen and Helpers, Local Union No. 156, 1 N. L. B. 
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Equipped with non-compulsory powers with which to 
effectuate its somewhat vague duties, the Board neces- 
sarily encountered problems of administration which it 
was inadequately equipped to solve. Section 7(a) of the 
National Recovery Act guaranteed to employees the right 
to bargain collectively with employers through repre- 
sentatives of their own choosing. No machinery was es- 
tablished, however, to provide for the designation of 
representatives for the purposes of collective bargaining 
in disputed cases. This function the National Labor 
Board undertook to perform, and, from time to time, 
without specific authority, held plant elections for this 
purpose.’® Authority to act in this manner was not spe- 
cifically vested until the executive order of February 1, 
1934, empowering the Board to hold elections whenever 
any substantial number of employees should request such 
intervention to enable them to select representatives for 
the purposes described in Section 7(a)." The Board 
was directed to publish the findings of such elections and 
was further directed to certify as duly elected, those rep- 
resentatives chosen by a majority of the employees of any 
employer, or the majority of any group of employees. 

This executive order provided the Board with its first 
statement on a question of policy. Majority rule was 
prescribed as the standard by which election results 
should be tested and some recognition was accorded the 
fact that employee groups of less than plant size might 
constitute a unit of representation. These statements, 





66; In the matter of the Federal Knitting Mills, etc., and United Textile 
Workers’ Union, 1 N. L. B. 69; In the matter of the General Cigar Com- 
pany and Cigar Makers International Union of America, 1 N. L. B. 71; In 
the matter of Hall Baking Company and Bakery Drivers Union Local No. 
264, 1 N. L. B. 83; In the matter of the Great Lakes Steel Corporation and 
George Hynes et al., 1 N. L. B. 91. 

10 Orders for such elections before power was vested to make such orders 
were issued in the following cases: In the matter of Brockton Shoe Manu- 
facturers Association and Brotherhood of Shoe and Allied Craftsmen, 1 
N. L. B. 21; In the matter of S. Dresner and Son and United Leather Work- 
ers International Union, 1 N. L. B. 26; In the matter of Shoe Manufacturers 
of New York and Brooklyn and Shoe and Leather Workers Industrial Union, 
1 N. L. B. 35; In the matter of Pierson Manufacturing Company and United 
Garment Workers of America Local No. 247, 1 N. L. B. 53. 

11 No. 6580, February 1, 1934, NRA Release No. 3078, Feb. 1, 1934. 
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however, afforded no guidance to the Board. The utility 
of majority rule as a standard of decision was quickly 
destroyed by inconsistent interpretations of the executive 
order by high executive officials in the National Recovery 
Administration.” Nor was any light shed on the question 
as to what constituted proper definition of units of repre- 
sentation by the executive order of February 1, for it 
merely recognized the fact that the voting unit might 
embrace all the employees of an employer, or lesser 
groups of such employees, without indicating under what 
circumstances either course would be desirable, or what 
consideration should be taken into account in fixing the 
boundaries of units embracing less than all the employees 
of an employer. 

The powers of the Board were again the subject of 
an executive order of February 23, 1934.*° The order of 
February | had empowered the Board to report to the 
Administrator of the National Recovery Administration 
for appropriate action any employer declining to recog- 
nize or to deal with the duly chosen representatives of 
employee groups. In the order of February 23, however, 
the Board was empowered to report to the Compliance 
Division of the Recovery Administration or to the At- 
torney-General, instances of refusal to recognize duly 
chosen employee representatives, and interference by em- 
ployers with the conduct of elections by the Board. The 
Compliance Division was prohibited from reviewing the 
findings of the Board but was empowered to take appro- 
priate action based on such findings. By this amendment 
therefore, the Administrator of the National Recovery 
Administration was deprived of any power of review 
over the National Labor Board, a definite step in the 
direction of establishing the Board as an independent 
agency. 

For various reasons, however, the Board was not func- 


12 NRA Release No. 3125, Feb. 4, 1934. 
13 No. 6612A, February 23, 1934. 
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tioning as an efficient administrative agency. Among 
these reasons were non-codperation by other branches of 
the Administration, non-compliance by employers with 
the findings and orders of the Board and interference 
with the policies the Board was applying by executive 
officials of the government.** On February 28, 1934, there- 
fore, Senator Wagner of New York introduced a bill 
to set up a permanent statutory labor board.** The pro- 
posed board was to function as a quasi-judicial agency 
charged with the duty of preventing the commission of 
unfair labor practices. The bill also contained two state- 
ments of policy for the guidance of the proposed board: 
the outlawry of company unions and the application of 
majority rule in the selection of representatives. By the 
time for the adjournment of Congress, however, this bill 
had not been enacted. In its place Congress substituted 
a joint resolution which authorized the President to cre- 
ate a board or boards to hear employer-employee dis- 
putes under Section 7(a) and to hold elections.” 

In pursuance of this public resolution, an executive 
order was promulgated, establishing the first National 
Labor Relations Board.” This body was empowered 
to investigate issues, facts and activities of employers and 
employees in any controversy arising under Section 7 (a), 
to hold elections, and to conduct hearings on complaints 
of discrimination or discharge of employees, or other 
violations of Section 7(a).’® It could also, subject to presi- 





14The atmosphere in which the Board attempted to function is apparent 
from the language of some of its cases: “It is the uncompromising attitude 
of the employers which has prevented a settlement of this strike and has de- 
feated all efforts at mediation.” In the matter of the Nestor Truck Associa- 
tion of Western Massachusetts and International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers, Local Union No. 404, 1 N. L. B. 62. See, 
In the matter of The Harriman Hosiery Mills and United Textile Workers 
of America, 1 N. L. B. 68. 

15 Supra note 12. 

16 73d Cong. 2d Sess. S. 2926, Mar. 1, 1934. 


1748 Strat. 1183 (1934), 15 U. S. C. §702(a)-(f) (1934) hereafter cited 
as Public Resolution 44, 73d Cong. 2d Sess. 


18 Executive Order No. 6763, June 29, 1934. See note (1934) 3 Geo. WAsuH. 
L. Rev. 51. 


29 Jd., Sections 2(a) and 2(c). 
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dential approval, make rules and regulations to carry 
out its authorized investigations and to assure freedom 
from coercion in respect to all elections.” It could also 
recommend to the President such other rules and regu- 
lations relating to collective bargaining, labor representa- 
tion and labor elections as the President was empowered 
to prescribe by Section 10(a) of the National Industrial 
Recovery Act.” In regard to labor elections only the 
Board could summon witnesses, take testimony under 
oath, and issue orders reviewable and enforceable by 
the courts.” In respect to violations of Section 7(a), 
however, the Board’s powers were confined to investiga- 
tion and fact finding.” 

In regard then to its powers and structure the National 
Labor Relations Board was in a better position to func- 
tion efficiently than its predecessor had been. It was still 
deficient in important respects, however. Except in the 
matter of elections it had no powers of decision or en- 
forcement. That is to say, it continued the practice of 
referring cases to the Compliance Division of the Re- 
covery Administration and to the Attorney-General.” Its 
independence was thereby seriously impaired, for al- 
though the executive order sought to make the findings 
and orders of the Board final,” in practice the two en- 
forcing agencies exercised a power of review by with- 
holding enforcement.” Furthermore, by being tied in 
with Section 7(a) and the codes, it could not be regarded 
as a permanent agency. 

Although its powers were somewhat improved, its pol- 


20 Jd., Section 2(d); Public Resolution 44, 73d Cong. 2d Sess., Section 3. 

21 Jd., Section 2(d). 

22 Public Resolution 44, 73d Cong., 2d Sess., Section 2. 

23 Executive Order No. 6762, June 29, 1934, Section 2(a). 

24 See SEconD MONTHLY REPORT OF THE N. L. R. B. to the President, Sep- 
tember 9, 1934. 

25 Executive Order No. 6763, June 29, 1934, Section 4(e). 

26 See N. Y. Times, Apr. 27, 1935, p. 18, col. 1 et seq.: Mr. Richberg testi- 
fied that the Colt Patent Firearms Company had not violated Section 7(a) 
although N. L. R. B. had recommended removal of Blue Eagle. Compliance 
Division had done so, but had not notified War Department for cancellation 
of contracts. 
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icies in respect to majority rule, units of representation 
and collective bargaining were not clarified either by 
the joint resolution or the executive order. The Board 
functioned for about a year without further amendment 
either of powers or policies, until it was replaced by the 
current National Labor Relations Board. 

Senator Wagner had reintroduced on February 15, 
1935, a revised version of the bill which had failed of 
passage the previous year.” It was designed to create 
an independent labor commission with powers of decision 
and an authority to issue cease and desist orders review- 
able not by any other administrative agency but the courts 
alone. It was intended to prevent the commission by 
employers of certain defined unfair labor practices which 
provoked strikes having the intent or necessary effect of 
burdening or obstructing interstate commerce. This bill 
pended in Congress until the invalidation of the National 
Recovery Act. With the consequent destruction of the 
basis of the authority of the joint resolution board, Sena- 
tor Wagner’s bill was enacted, becoming law on July 5, 
1935.*° 

Certain conclusions emerge from this review of the 
legislative history of the national labor boards. First, 
the development of the three boards was empirical and 
experimental. It was a remarkable growth by trial and 
error. Each succeeding agency represented the regular- 
ization of the activities of the preceding board. In many 
Cases, powers were exercised before they were granted, 
and then granted because circumstances had made this 
action expedient.” 

Second, the successive improvements made in the work 
of the national labor boards were improvements of power 


27 74th Cong., Ist Sess., S. 1958, February 21, 1935. 

28 National Labor Relations Act, Public, No. 198, 74th Cong., Ist Sess., 
Session Laws, c. 732, p. 449, July 5, 1935 (hereinafter cited as the National 
Labor Relations Act). 

29 Executive Order No. 6511, December 16, 1933, Sec. 1: “All action here- 
tofore taken by this Board in the discharge of its functions is hereby approved 
and ratified.” 
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and not of policy. Culminating in the present Board, 
there was an evolution in the direction of increasing in- 
dependence, improved procedure, and more effective 
powers of enforcement. Apart from the February, 1934, 
executive orders relating to the first labor board, how- 
ever, there was no announcement of policy as to majority 
rule, units of representation or collective bargaining. As 
will be seen below, these matters were permitted to be 
developed by the boards themselves, each board taking 
over the concepts worked out by its predecessors. 

Third, the work of the first two boards was an integral 
part of the code system, involving one aspect of efforts 
which were being made on many fronts to achieve the 
objectives of economic recovery for which the National 
Industrial Recovery Act was framed. 

Although this Act was not much debated in the House, 
it was expected, from one expression of opinion, at least, 
that Section 7(a) would “encourage the settlement of 
the vitally important questions of hours, wages, and work- 
ing conditions by mutual agreements between organiza- 
tions of employers and employees. . . .”* This pro- 
gram it was felt was a necessary step in industrial recov- 
ery for the emergency was due in part to “the neglect 
of the importance of fair wages and balanced hours of 
labor in maintaining prosperity in a machine age.” Sec- 
tion 7(b) of the Act recognized the function of labor 
organization in a program of stabilization by authorizing 
the President to encourage the making of collective agree- 
ments relating to hours, wages, and conditions of employ- 
ment.” In one case the National Labor Relations Board 
established by the joint resolution clearly expressed the 
opinion that Section 7(a) was designed to make it pos- 
sible for labor organizations to improve by agreement 
with employers the terms of employment secured by the 
codes. It said, “it is not an adequate answer [to the charge 


3077 Conc. Rec. 4220-4221 (May 25, 1933). 
31 NIRA, 48 Start. 198 (1933), 15 U. S. C. §707(b) (1934). 
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of having failed to bargain collectively], that the com- 
pany is complying with the Hosiery Code as to wages, 
since it was the very purpose of Section 7(a) and its 
guarantee of collective bargaining that employees might 
thereby be put on a par with their employer in bargain- 
ing as to terms and conditions of the work more favorable 
than the minimum requirements of the codes.” * 

It was, then, in the atmosphere of a national drive for 
economic recovery that the national labor. boards began 
to define units of representation, collective bargaining, 
and to expound the principle of majority rule.** These 
policies were developed by the boards with particular 
reference to the problems they were trying to solve. 
Whether, however, the results reached in the formulation 
of these policies were of general application, apart from 
the context in which they were created, is a matter which 
should have received more earnest consideration by the 
legislature when the proposal to enact permanent legis- 
lation was being discussed. Such a thoroughgoing ap- 
praisal from this point of view was not made, however. 

It has been pointed out that the evolution of the boards 
was a growing improvement of powers and that responsi- 
bility for the statement and development of policies was 
left to the boards themselves. As originaliy introduced, 
the Wagner-Connery Act intended to perpetuate this 
dualism in permanent legislation, for the National In- 
dustrial Recovery Act had not yet been invalidated. The 
preamble of the Act, for example,” declared that in the 
absence of an equality of bargaining power between em- 
ployers and employees: 


“ce 


. the resultant failure to maintain equilibrium between 
the rate of wages and the rate of industrial expansion impairs 
economic stability and aggravates recurrent depressions with 


32In the matter of Atlanta Hosiery Mills and American Federation of 
Hosiery Workers Local No. 76, 1 N. L. R. B. 146. 

33 Discrimination cases involve very difficult problems also. Such cases are 
omitted herein, however, because the problem is substantially the same whether 
the discrimination takes place under NRA or the NLRA. 

34 73d Cong., 2d Sess., S. 2926, Mar. 1, 1934. 
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consequent detriment to the general welfare and the free flow of 
commerce. 

A second consideration of purpose was the effect of 
strikes as interruptions of the free flow of commerce. If 
the first purpose of the Act when it was introduced was 
to achieve (through the encouragement of collective bar- 
gaining) some degree of economic stabilization and the 
maintenance of an equilibrium between the rate of wages 
and the rate of industrial expansion, its purposes were 
clearly akin to those of the labor provisions of the codes 
and Section 7(a) of the Industrial Recovery Act. 

When the bill was finally enacted, however, it was evi- 
dent that a change had taken place in the statement of 
purposes which the legislation was intended to secure.” 
What had been the second consideration in the original 
drafting was now the primary purpose. The bill was 
designed to remove the causes of certain impediments to 
the free flow of interstate commerce caused by the unfair 
labor practices which were forbidden to employers. 


II. THEORIES OF LEGISLATION 


The strongest theory upon which the Act can rest with- 
in the meaning of the Schechter decision,” is that unfair 
labor practices lead to strikes and other stoppages of 
commerce and that the interest of the national govern- 
ment in the free flow of such commerce makes it desirable 
that the causes of such stoppages be corrected. 

If the ultimate and consequential result is the stabiliza- 
tion of competitive conditions and the enhancement of 
consumer purchasing power, it is desirable perhaps, but 
in view of recent pronouncements by the Supreme Court, 
it is doubtful whether Congressional legislation framed 
solely for such a purpose would be upheld as valid. The 


35 The change in statement of policy occurred as a result of a proposal by 
the House Committee on Labor to express the intent of the Congress to suit 
the limitations of the Schechter decision. This proposal was made June 19, 
1935, 79 Conc. Rec. 9717, June 19, 1935. 


Pn eee v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 
3 
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Board itself in its decisions has consistently developed 
the interstate aspects of the businesses of employers who 
have been patties to its proceedings.” 

The Act is, therefore, in its primary objective a police 
measure, and the functions of the Board in interstate com- 
merce are police functions. To what extent the policies 
worked out by the previous boards are applicable in this 
more restricted context is a question which was not con- 
sidered. There are elements lacking in the existing situ- 
ation which were influential in the previous one. There 
was, to cite the most important, some more or less general 
degree of codperative effort through the aid of the gov- 
ernment to stabilize economic conditions and to revive 
industry. On the other hand, there are elements in the 
current situation which could have been anticipated when 
the Wagner-Connery Act was being considered (for the 
signs were plentiful) which did not exist under the pre- 
vious boards. For example, there is the growing cleav- 
age between two factions in the trade union movement 
which threatens to confuse and harass the work which 
the Board is called upon to perform. 

There has been then no revaluation by the legislature 
of the policies formulated by the previous boards in terms 
of the special duties the present National Labor Rela- 
tions Board is intended to perform. It is true that there 
is some statement of policy in respect to the closed shop 
and in the disclaimer of any intent to force organization, 
but in the major problems of policy, the Board is without 
clear legislative guidance. 


87 In the matter of Delaware-New Jersey Ferry Co. and Marine Engineers’ 
Beneficial Association No. 13, N. L. R. B., Case No. IV-C-2, December 30, 
1935; In the matter of Mackay Radio and Telegraph Company and American 
Radio Telegraphists’ Association, San Francisco Local No. 3, N. L. R. B. Case 
No. C-16, February 20, 1936; In the matter of Pittsburgh Steel Company and 
Amalgamated Association of Iron Steel and Tin Workers of North America 
et al., N. L. R. B., Case No. R-15, February 24, 1936; In the matter of United 
Aircraft Manufacturing Corporation and Industrial Aircraft Lodge No. 119, 
Machine, Tool and Foundry Workers Union, N. L. R. B., Case No. C-31, 
February 21, 1936; In the matter of Chrysler Corporation and Society of De- 
signing Engineers, N. L. R. B., Case No. R-16, February 14, 1936; In the 
matter of Clinton Cotton Mills, and Local No. 2182, United Textile Workers 
of America, N. L. R. B., Case No. C-5, December 31, 1936. 
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The rest of this paper will discuss, first, the policies 
of the Act in respect to the disclaimer of an intention to 
force organization, and the closed shop; and second, 
the suitability of the policies the Board has inherited 
from its predecessors concerning majority rule, appro- 
priate units of representation, and collective bargaining, 
to the more restricted objectives the Board was created 
to achieve. 

A. POLICIES OF THE ACT 


Some of the privileges of the Act are presumably avail- 
able only to worker groups. Section 10(b) of the Act 
empowers the Board to make complaints of violation of 
the prohibitions of Section 8 which defines the unfair 
labor practices.**° The manner in which charges (upon 
which complaints are issued) may be brought, is fixed 
by regulation of the Board.* Article II, Section 1, of 
these regulations*® provides that: 

“A charge that any person has engaged in or is engaging in 
any unfair labor practice affecting commerce may be made by 
any person or labor organization.” 

It is doubtful, however, if the Board would entertain 
petitions for the holding of elections if brought by a sin- 
gle employee. Section 9(c), which defines the Board’s 
powers in respect to elections, says nothing about this 
matter.” In the executive orders defining the powers 
and duties of the previous boards, however, a substantial 
number of employees had to request the holding of an 
election.” The same result is reached by this Board, how- 

38 Section 10(b) authorizes the issuance of complaints “whenever it is 
charged that any person has engaged in or is engaging in any such unfair labor 
practice.” The word “person” is used although the prohibitions of Section 8 
are directed only to “employers.” 

39 N. L. R. B., Rules and Regulations, Series 1, September 14, 1935; 3 U. S. 
Law Week 27. 

40 Jbhid. 

41 This Section provides that the Board “may take a secret ballot of em- 
ployees, or utilize any other suitable method to ascertain such representatives.” 

42 Executive Order No. 6580, February 1, 1934, authorized the N. L. B. to 
hold elections when “a substantial number (as defined in the discretion of the 
3oard) of the employers” of any plant should request it. Public Resolution 


44, 73d Cong., 2d Sess., Section 2, empowered the N. L. R. B. to hold such 
elections “when it shall appear in the public interest.” 
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ever, through Article III, Section 1, of its Regulations, 
for although a petition requesting an election may be 
brought by any person, such petition is required to con- 
tain information about the number and classification of 
the “employees which the representatives on whose behalf 
the petition is filed, claim to represent.” ** Any person 
then may make a petition for an election, but the Board 
is not bound to act unless it is persuaded that the issues 
are vital to a group. On the other hand the Board’s rules 
permit it to act upon a charge of violation of an unfair 
labor practice where only one individual is involved.” 

That anyone may bring a charge of violation of an 
unfair labor practice under the Act and the regulations 
of the Board, does not authorize employers to make such 
charges against employees, for the latter are not within 
the prohibitions of Section 8.*° The question arises, how- 
ever, whether employers may make petition for the hold- 
ing of elections in their own plants to determine the repre- 
sentatives with whom they are to bargain collectively. 
Section 9(c) is silent on this point; it merely authorizes 
the Board to act “whenever a question affecting commerce 
arises concerning the representation of employees.” The 
regulations of the Board are equally obscure but presum- 
ably this right of petition does not extend to employers. 
Article III, Section 2, quoted above, suggests that such 
petition must be filed on behalf of representatives of em- 
ployees. This would seem to exclude petitions by em- 
ployers on their own behalf. 

To have restricted the right of making charges to labor 


43 Supra note 39 at p. 12; 3 U. S. Law Week at 29. 


44 Section 8(4) of the National Labor Relations Act, for example, makes it 
an unfair labor practice for an employer to “discharge or otherwise discrimi- 
nate against an employee because he has filed charges or given testimony under 
this Act.” 

45U. S. Senate Committee on Education and Labor, Report To SENATE ON 
S. 1958, Calendar No. 595, 74th Cong. Ist Sess., p. 16. “The bill prohibits em- 
ployers from interfering with the right of employees to organize. . . . Regula- 
tion of the activities of employers and labor organizations in regard to the 
organization of employees is no more germane to the purposes of this bill than 
would be regulation of activities of employers and employer associations in 
connection with the organization of employers in trade associations.” 
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organizations would have made membership in such or- 
ganizations a qualification for eligibility to the protection 
of the Act, a result which the framers clearly intended 
to avoid, for the Act does not require workers to become 
members of any organization at all, nor of any particular 
kind of organization when they do join.** On the other 
hand it does not outlaw unions which have only a plant 
membership without outside affiliations.” The Act does 
seek to provide that any organization which a worker 
may join or designate as his representative shall be one 
which is not dominated by the employer.“ Domination 
in this sense means financial dependence by the union 
or labor organization upon the employer, or initiation 
or participation by the employer in the creation and main- 
tenance of such organization. The Act does not prohibit 
employee representation plans so long as they are not 
dominated, supported or interfered with by the employ- 
er.“ Such representation plans, if they exist in whole 


or in part for the purposes of collective bargaining, are 


by definition labor organizations, although this provision 





4679 Conc. Rec. 7956 (1935): Mr. Walsh: “First of all, it (the bill) does 
not require or request any employee to join any organization of any kind, 
shape, form, or character. Secondly, it does not seek to encourage or bring 
about the establishment of any labor organization under any employer where 
there is now none.” 

47“This bill does nothing to outlaw free and independent organizations of 
workers who by their own choice limit their co6perative activities to the limits 
of one company.” U. S. Senate Committee on Education and Labor, Report 
on S. 1958, supra note 45 at p. 10. 

48 Section 8(2) of the Act makes it an unfair labor practice for an employer 
to “dominate or interfere with the formation or administration of any labor 
organization or contribute financial or other support to it: Provided, that sub- 
ject to rules and regulations made and published by the Board pursuant to 
Section 6(a), an employer shall not be prohibited from permitting employees 
to confer with him during working hours without loss of time or pay.” The 
Senate Report on the bill describes domination and interference thus, “Such 
interference exists when employers actively participate in framing the consti- 
tutions or by-laws of labor organizations; or when by provisions in the con- 
stitution or by-laws, changes in the structure of the organization cannot be 
made without the consent of the employer. It exists when they participate in 
the internal management or elections of a labor organization or when they 
supervise the agenda or procedure of meetings.” U. S. Senate Committee on 
Education and Labor, Report on S. 1958, supra note 45 p. 10. 


49 Section 2(5) defines a labor organization as “any organization of any 
kind, or any agency or employee representation committee or plan, in which 
employees participate and which exists for the purpose, in whole or in part, of 
dealing with employers concerning grievances, labor disputes, wages, rates of 
pay, hours of employment or conditions of work.” 

2 
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was protested in the Senate Committee by trade unions.” 

Under the Act the status of the closed shop is left un- 
touched.” It neither legalizes the closed shop in those 
states where it is illegal nor forces its adoption in those 
states where it is legal. Where an agreement for a closed 
shop is concluded between employers and employees, 
however, the Act postulates certain conditions. Closed 
shop agreements may not be made by an employer with 
a labor organization which is “dominated” within the 
meaning of Section 8(2).” A labor organization with 
which a closed shop agreement may be concluded must 
also be one designated by the majority of the employees 
in an appropriate unit of representation. A minority 
organization could not, therefore, conclude a closed shop 
agreement.” These limitations must be read in the entire 
context of Section 8, however. They do not have the 
force and effect of legislative prohibition standing alone, 
but only when made the basis of a complaint. Closed 
shop agreements validly made are the only exception 
which the Act allows to the prohibition to employers 
against encouraging or discouraging membership in any 
labor organization as a condition of employment. 

The Act in these provisions does tend to clarify the 
situation of the closed shop which was somewhat vague 
under the first two national labor boards. The position 
of the National Labor Board was never very clear on 
the matter,“ but its successor, the first National Labor 





50 Hearings before the Committee on Education and Labor (U. S. Senate, 
74th Cong. Ist Sess.) on S. 1958, Part 2, p. 153. 

51U. S. Senate Committee on Education and Labor, Report on S. 1958, 
supra note 45 “. . . it (the bill) does not interfere with the status quo on this 
debatable subject, but leaves ane ry! \ on to such agreements as might now 
legally be consummated. 11-12. 

2 National Labor Relations Act, supra note 28, Section 8(3). 

53U, S. Senate Committee on Education and Labor, Report on §S. 1958, 
supra note 45: “While today an employer may negotiate such an agreement, 
(i. e., closed shop) even with a minority union, the bill provides that an employer 
shall be allowed to make a closed shop contract only with a labor organization 
that represents the majority of employees in the appropriate collective-bargain- 
ing unit covered by such agreement when made.” 

54In the matter of Peoples Pharmacies, Inc., and Maryland Association of 
Employee Pharmacists, Inc., 2 N. L. B. 36; In the matter of Quinlan Pretzel 
Co., and Pretzel Workers Union, NRA Release No. 4863, May 5, 1934. 
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Relations Board, came closer to asserting the validity 
of the closed shop. Although the basis of its decision was 
obscure, there were indications by the Board that closed 
shop agreements under certain conditions were not in 
violation of Section 7(a).” 

Although the Act represents in these respects a clarifi- 
cation of the situation as it existed under the previous 
boards, it leaves the essential problems of policy to be 
handled by the Board in the tradition established by its 
predecessors. The fault of the Act here is that it carries 
over into permanent legislation a body which is the evolu- 
tionary product of the efforts made to enforce Section 
7(a) of the Industrial Recovery Act. It also carries over 
into permanent legislation for the policing of interstate 
commerce, policies which were formulated to assist the 
processes of industrial recovery in conjunction with the 
codes. It leaves to the National Labor Relations Board 
the task of applying without sufficient standards of policy, 
the doctrines of the previous boards to the probems of 
interstate police. 


B. SUITABILITY OF POLICIES 


1. Majority Rule. The first of these doctrines is that 
of majority rule. The Act requires that the “majority 
of the employees in a unit appropriate for such purposes 
shall be the exclusive representatives of all the employees 


9) 56 


in such unit for the purposes of collective bargaining. 
This provision is a restatement of policy first enunciated 
by the National Labor Board in the Denver Tramways 
case” and affirmed by the first National Labor Relations 


55In the matter of Bennett Shoe Company and Jean R. Reynolds, et al., 
2N.L. R. B. 29; In the matter of Tamaqua Underwear Company and Amal- 
gamated Clothing Workers of America, 1 N. L. R. B. 10; In the matter of 
Hildinger-Bishop Company et al. and Independent Projectionists and Stage 
Employees Union, 1 N. L. R. B. 127. 


56 National Labor Relations Act, supra note 28, §9(a). 


57 In the matter of the Denver Tramway Corporation and Amalgamated As- 
sociation of Street and Electric Railway Employees of America, Division 1001, 
5.4. 8 
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Board in the famous Houde case.” It is not to the pur- 
pose of the discussion to assay the relative merits of the 
argument that majority rule is the essence of American 
democracy or that majority rule stifles minorities al- 
though both statements are true in part. It is to be re- 
marked, however, that the majority rule provision raises 
a question of construction. Is the majority of which the 
provision speaks a majority of all those voting, or a ma- 
jority of all those eligible to vote in an appropriate unit 
of representation? 

There is precedent for both views. In the Denver 
Tramways case, an election revealed that the Amalga- 
mated Association of Street and Electric Railway Em- 
ployees received 353 votes, an agency known as the 
Employees Representative Committee received 325 votes, 
and 36 workers who were eligible to vote failed to take 
advantage of this opportunity. A majority of those eli- 
gible would have been 358. After the election, the Amal- 
gamated complained to the Board that the Tramways 
Corporation would not recognize it as the exclusive bar- 
gaining agency for all of the employees. In passing upon 
this point the Board said, 

“Tt is the decision of the National Labor Board that the Amal- 
gamated Association of Street and Electric Railway Employees 
was selected by a majority of those voting, both as the agency 
through which the employees of the Denver Tramway Corpo- 
ration would bargain collectively with the management in ne- 


gotiating an agreement and in the settlement of any disputes 
which may arise between it and its employees.” 


The majority designated was, then, a majority of all 
those voting and not a majority of those eligible to vote, 
and the union was selected as the exclusive bargaining 
agency for the unit although it had received less than 
half of the votes which might have been cast. 

The warrant for the position taken by the Board was 





58In the matter of Houde Engineering Corporation and United Automobile 
Workers Federal Labor Union No. 18839, 1 N. L. R. B. 35. See also In the 
matter of Houde Engineering i and United Automobile Workers 
Federal Labor Union No. 18839, 1 N. L. B. 87. 
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the executive order of February 1, 1934.° By this order 
the Board was required to 
“publish promptly the names of those representatives who are 
selected by the vote of at least a majority of the employees vot- 
es. « « 

This phrase was broad enough to admit either alter- 
native. Even if the words “at least” are made equivalent 
to “not less than,” the language was sufficiently broad 
to permit the Board to fix the minimum at a majority 
of all those eligible to vote. Equally unsatisfactory as 
a clear statement of policy was the provision which au- 
thorized appropriate action in case of refusal by employ- 
ers to deal with representatives selected by the “majority 
of employees of an employer, or the majority of any spe- 
cific group of employees.” This language, like the other, 
would seem to justify both alternative interpretations of 
majority rule. 

In the executive order which set up the first National 
Labor Relations Board in pursuance of Public Resolu- 


tion 44, no mention at all was made of majority rule.” 
This was curious in view of the fact that the executive 
order establishing the Steel Labor Relations Board” un- 
der the same resolution provided that: 


“The person, persons, or organization certified as the choice 
of the majority of those voting shall be accepted as the repre- 
sentatives of said employees for the purpose of collective bar- 
gaining.” 

Although this rule was not binding upon the National 
Labor Relations Board, it was evidence that the Admin- 
istration was not committed to either one of the two al- 
ternatives definitively. 

Even the National Labor Relations Board did not 
commit itself irrevocably in the Houde case, which is 
usually cited for the application of the principle of ma- 


59 No. 6580, February 1, 1934, Section 1. 

69 No. 6763, June 29, 1934. 

61 No. 6751, June 28, 1934. See also Railway Labor Act of 1934, 48 Star. 
1185, 45 U. S. C. $152 (1934) providing majority rule in elections among 
railroad employees. 
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jority rule. In that case the Board expressly reserved the 
question of plurality.” 


“Nor does this opinion lay down any rule as to what the em- 
ployer’s duty is where . . . in an election, representatives have 
been chosen by a mere plurality of the votes cast but, by less 
than a majority of all employees entitled to vote . 


Where the Board had real majorities to work with, it 
was willing to emphasize the preponderance of the vot- 
ing, as in the Columbian Steel Tank Company case.” 


“Tt follows that the union, chosen by a majority of the em- 
ployees eligible to participate in the election, is the sole bargain- 
ing agency of all the employees eligible to vote. 

This emphasis, however, did not commit the Board to 
the position that clear majorities must be returned before 
labor representatives would be designated as the bargain- 
ing agency for any unit of representation. 

The most that can be said for the precedents, then, is 
that they are mixed, and that there is no authoritative 
statement for either alternative. Perhaps the weight of 
the precedents would incline to that interpretation of 
majority rule which required election by a majority of 
all those eligible to vote and not merely of those voting. 
It is this interpretation that the present National Labor 
Relations Board seems to be adopting. In respect to some 
of the elections conducted under authority of the Wag- 
ner-Connery Act, the Board has used language which 
indicates that the majorities to be required are majorities 
of all the employees eligible to vote in any unit of repre- 
sentation. In the Oakland Mills election,” the Board 


62 Supra note 58 at 44. 


63 In the matter of Columbian Steel Tank Company and ggg _— 
erhood Boilermakers, Iron Shipbuilders, and Helpers, Lodge No. 83, = * 
R. B. 99, at 101. 

64N. L. R. B. Press Release, December 31, 1935. To the same effect is In 
the matter of Chrysler Corporation and Society of Designing Engineers, 
N. L. R. B., Case No. R-16, February 14, 1936, where it was said, “Conse- 
quently it (the union) cannot know positively whether its membership consti- 
tutes a majority of the workers in the unit. The workers do not know whether 
the Union is entitled to represent them.” p. 5. In the case of the Atlas Bag 
and Burlap Company and Milton Rosenberg et al., N. L. R. B., Case No. C-34, 
March 4, 1936, at p. 5, the Board designated a union membership of thirteen 
out of a possible eighteen employees as “a clear majority.” In the matter of 
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announced that 155 ballots had been cast for the trade 
union out of an eligible list of 275 workers “with 138 
necessary to a majority.” ‘This would seem to indicate 
that representatives chosen are to be selected by a major- 
ity of all those eligible to vote. 


Under this interpretation of the rule, the question arises 
as to the duties of an employer under the Act when there 
is no demonstrable majority in any appropriate elective 
unit. Section 8(5), which makes it a duty of employers 
to bargain collectively, contains the following clause, 
“subject to the provisions of Section 9(a).” If the phrase 
“subject to” is made equivalent by the Board to “in ac- 
cordance with” it may mean that unless representatives 
are designated by a majority of employees, the employer 
is under no duty to bargain collectively at all. The phrase 
may be construed, however, to mean that where repre- 
sentatives have been designated by “proper majorities” 
the employer is under a duty to bargain collectively with 
such representatives and with no others in the unit. If 
this is so and it appears to be a reasonable construction 
of these sections, the employer may be bound to bargain 
with minority groups until such “proper majorities” have 
been selected.” In such a case, since Section 9(a) will 


Atlantic Refining Company and Local Nos. 310 and 318, International Associa- 
tion of Oil Field, Gas Well and Refinery Workers of America, N. L. R. B., 
Case No. C-54 and Case No. R-18, March 20, 1936, it was said, “Thus, the 
Locals were designated by a large majority of the 123 employees in the unit 
which we have found to be appropriate for the purposes of collective bargain- 
ing.” p. 6. By the third stipulation of the respondent in the case of Baer Co., 
Inc. and United Textile Workers of America, it agreed to enter into negotia- 
tions with “the representatives chosen by the majority of its employees voting 
in such election” as it had already consented should be held. Whether this 
language means that the Board will permit collective bargaining with repre- 
sentatives chosen by a mere majority of those employees voting in a consent 
election cannot be determined from this case, for the union won by a majority 
of one of the votes of all eligible in the unit. 

See further, In the matter of the Timken Silent Automatic Company and 
Earl P. Ormsbee, N. L. R. B. Case No. C-10, March 17, 1936, p. 4; In the 
matter of Harbor Boatbuilding Co. and Ship Carpenters Local Union No. 
1335, N. L. R. B. Case C-45, March 17, 1936; In the matter of The Canton 
Enameling & Stamping Company and Canton Lodge, No. 812, International 
Association of Machinists, N. L. R. B. Case No. C-47, March 23, 1936. 

®°U. S. Senate Committee on Education and Labor, Report on S. 1958 
supra note 45 at p. 14 says, “Another protection for minorities is that the right 
of a majority group through its representatives to bargain for all is confined 
by the bill to cases where the majority is actually organized for the purposes 
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have no application, the bargaining authority of repre- 
sentatives designated by minority groups will be limited 
to those employees who voted for them. Presumably 
under those circumstances employees who have not voted 
for any representative will bargain individually with 
their employers. 

If the employees who are dealt with individually ob- 
tain a smaller wage as a result of their inferior position 
than those who are represented collectively, what will 
be the effect of the language which forbids an employer 
to discriminate “in regard to hire or tenure of employ- 
ment or any term or condition of employment” so as “to 
encourage or discourage membership in any labor organ- 
ization?’ If this rule against discrimination should 
be construed to require the payment of the same wages 
in both cases, the legal effect of the statute would be to 
make the collective representative chosen the bargaining 
agent for the entire unit, whether such agent was a mi- 
nority or a majority representative. 

Besides involving uncertainties of duties required of 
employers by Section 8(5), the application of majority 
rule is likely to be complicated by recent developments 
in labor organization. In protecting labor organizations 
from certain forms of restraint, the Act is framed in large 
part upon two assumptions: that there is a solidarity of 
interest among employees as against their employers; 
and that the chief impediment to the development of 
independent labor organizations is employer resistance.” 
However true these assumptions may be, it is also true 
of collective bargaining in respect to rates of pay, wages, hours of employ- 
ment, or other conditions of employment.” Presumably where a majority is 
not actually organized for such purposes, the right of minorities to bargain 


for themselves is reserved. It is reasonable to suppose that where there is no 
majority organization at all, such minority rights are similarly reserved. 

66 National Labor Relations Act, supra note 28, Section 8(3). 

67 Jd., Section 1 declares that the “denial by employers of the right of em- 
ployees to organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial unrest.” See 
Norris-La Guardia, Anti-Injunction Act, 47 Stat. 70 (1932) 29 U. S. C. 
§§ 101-115 (1934) for a similar statement of policy as to the necessity of insur- 
ing to workers freedom from employer coercion and restraint in organizing. 
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that factional fights and jurisdictional quarrels have con- 
tributed seriously to the failure of organizational com- 
paigns in the past, particularly in the mass production 
industries.” It is quite likely that a continuation of dis- 
putes of this kind may make the administration of Sec- 
tion 9(a) practically unworkable, for a dispersion of 
membership among competing unions will prevent the 
designation of representatives by a majority of all those 
eligible to vote. 

At this point it may be suggested that, consistently with 
the purposes of the legislation (the prevention of the 
interruption of interstate commerce by the correction of 
unfair labor practices which lead to such interruptions), 
some modification of the application of majority rule 
might be feasible. That there should be but one bargain- 
ing agency within an appropriate unit, if a majority can 
be mustered, is clearly the intention of Section 9(a), and 
this intention is supported on the practical ground that 
an employer cannot then play one group against the other 
to nullify the advantages of collective negotiations.” In 
the application of this principle, previous boards have 
professed consideration for the protection of the interests 
of the minority. It is submitted that both these consid- 
erations would be met if the Board were in a position to 
sanction the representation of minority groups on the 
single bargaining committee intended to function for the 
entire unit, where such an arrangement might be feasible. 

This is not the proportional representation which was 
rejected by the National Labor Relations Board in the 
Houde case, for there the proposal was to accord repre- 
sentation on the bargaining agency in proportion to the 





68 For a concise account of the 1926 campaign of the American Federation 
of Labor in the automobile industry, see Lewis L. Lorwin, THE AMERICAN 
FEDERATION OF LABor (Washington, D. C., 1933) 244-248. 


69 See for example the language used in the Houde case, supra note 58 at 39, 
“Secondly, the company’s policy, by enabling it to favor one organization at 
the expense of the other, and thus to check at will the growth of either or- 
ganization, was calculated to confuse the employees, to make them uncertain 
which organization they should from time to time adhere to, and to maintain 
a permanent and artificial division in the ranks.” 
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number of votes cast.” It is here suggested that in a case 
where a majority has selected representatives and a bar- 
gaining committee is appointed to deal with management, 
the minority group, if there be one, should not be ex- 
cluded from such bargaining committee if it can perform 
a useful service by participation. In accordance with 
the intention of Section 9(a) it should be possible for 
the majority organization to decide of itself what the 
policies of the unit should be on labor questions. This 
power would be assured it if the minority representation 
were held as low as one delegate out of six. 

Such a scheme would have the advantage of enabling 
the minority to participate in the processes of collective 
bargaining from which they will be excluded otherwise. 
It also would enable the majority to take advantage of the 
advice and counsel of the minority group under condi- 
tions calculated to make such advice more valuable than 
it would be if the minority were nonparticipants in the 
negotiations. Furthermore it would tend to promote co- 
Operation among worker’s groups instead of disharmony, 
thereby inducing the peaceable industrial relations which 
the Act was intended to secure. 

Perhaps the best argument in support of this position is 
that union organizations are practicing it to some extent, 
voluntarily. This is true of at least three plants in the 
automobile parts industry.” In two of them the majority 
union is the United Automobile Workers Union, affiliated 
with the American Federation of Labor. In the third, the 
majority union is a federal labor union, directly under the 
supervision of the Federation. In each case the minority 
union is also a trade union of the craft variety. The bar- 
gaining committee in each plant is composed of five mem- 
bers one of whom is the selection of the minority union. 
The result has been harmony and codperation in the mak- 


ing of contracts covering the entire plant. Bargaining 
701 N. L. R. B. 35, at 39-40. 


71 Mueller Brass Company, Port Huron, Michigan; Columbus Auto Parts 
Company, Columbus, Ohio; Geometric Stamping Company, Cleveland, Ohio. 
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through a unit composed of federated unions is also prac- 
ticed in other industries besides the automobile industry, 
namely, oil, paper, and typewriter.” 

It is not suggested that variegated bargaining agencies 
would work well in all cases, for they probably would not. 
Other mechanisms would perhaps better suit specific local 
plants or industrial situations. It is important, however, 
that any single rigid scheme be avoided. 

Because of the complexities of organization and indus- 
trial relationships, the Board should be empowered to 
suggest such modifications of the application of majority 
rule as the automobile unions and others have adopted 
voluntarily. In order to vest the Board with such author- 
ity, however, it would be necessary to amend the Act by 
providing for the exercise of mediatory powers.” The 
reason that the Board could not now legitimately recom- 
mend such a solution as the one suggested is that minori- 
ties have not been permitted (according to the doctrine 
of majority rule worked out by the previous boards) to 
participate in the processes of collective bargaining when 
a majority has representatives in any unit of representa- 
tion." The desirability of granting mediatory and con- 
ciliatory powers to the Board as a corrective of policies 
formulated by its predecessors will be further discussed 
below. 


72 Shell Company, Wood River Refinery, Illinois; Sinclair Oil Company, 
Prairie Oil Company; Remington Rand Incorporated, Middletown, Connecticut, 
Ilion, New York; Underwood, Elliott-Fisher Plant, Hartford Connecticut; 
West Coast Ship Builders, San Francisco, California. Federated bargaining 
agencies also exist in nearly all of the organized paper mills in the United 
States and Canada. 

73“Tt is of special import that the National Labor Relations Board is not 
empowered to engage in conciliation of wage and hour disputes insofar as that 
activity can be carried on by the Department of Labor. Duplication of serv- 
ices is thus avoided, and in addition the Board is left free to engage in quasi- 
judicial work that is essentially different from conciliation or mediation of 
wage and hour controversies. And of course the binding effect of the provi- 
sions of this bill forbidding unfair labor practices are not subjects for media- 
tion or conciliation.” U. S. Senate Committee on Education and Labor, ReE- 
PORT ON S. 1958, supra note 45 at p. 8. 

74 See In the matter of the Board of Street Railway Commissioners of the 
City of Detroit et al. and the Amalgamated Association of Street and Electric 
Railway and Motor Coach Employees of America, Local 26, 1 N 
123. Here the minority group desired separate representation in order to bar- 
gain with the Commissioners but were refused. 
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2. Appropriate Units of Representation. Closely con- 
nected with these problems of majority rule are those in- 
volved in the designation of appropriate units of repre- 
sentation. The language of Section 9(b) is as follows: 

“The Board shall decide in each case whether, in order to in- 
sure to employees the full benefit of their right to self-organiza- 
tion and to collective bargaining, and otherwise to effectuate the 
policies of the Act, the unit appropriate for the purposes of col- 
lective bargaining shall be the employer unit, craft unit, plant 
unit, or subdivision thereof.” 

The adjective “appropriate” is used but it is not here 
nor elsewhere defined.” It must be asked, “appropriate” 
in terms of what purpose? It is not difficult to suppose 
various purposes to which a unit of representation might 
be appropriate. It might, for example, be a purpose to 
create worker’s organizations coterminous with employers 
associations, to insure the representation of interested 
opinion in the formulation of industrial policies. From 
the employers’ point of view, an appropriate unit might 
conceivably be one defined to promote efficiency in the 
administration of wage policies or the keeping of plant 
records. Among certain labor organizations a satisfac- 
tory standard of appropriateness might be one which in- 
sured them working majorities. In the working out of 
standards of appropriateness, the Board is in the position 
in which its predecessors functioned. Its powers have 
been improved but its policies must be formulated with- 
out legislative guidance. 

The previous boards tended to define appropriateness 
in terms of homogeneity among employee groups,” tak- 


75 Executive Order No. 6580, February 1, 1934 provided that elections should 
be held whenever “a substantial number (as defined in the discretion of the 
Board) of the employees, or of any specific group of employees of any plant 
or enterprise or industrial unit of any employer” subject to code or agreement 
should request it. Public Resolution 44, 73d Cong. 2d Sess., Section 2, au- 
thorized the N. L. R. B. “when it shall appear in the public interest, to order 
and conduct an election by a secret ballot of any of the employees of any ei 
ployer’ to choose representatives for collective bargaining. The words in 
italics constituted the basis of the authority of the N. L. R. B. to demarcate 
units of representation. 

76 In the matter of Brockton Shoe Manufacturers Association and Brother- 
hood of Shoe and Allied Craftsman, 1 N. L. B. 21 (production workers desig- 
nated). In many of the cases of the N. L. B. however, eligibility to vote was 
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ing into consideration such factors as training required, 
skill required, a disposition to band together as evidenced 
by previous organization, and other considerations which 
appeared from case to case and which bore on the ques- 
tion of homogeneity. The two major standards were dif- 
ferentiation of plant and differentiation of function, al- 
though there were variations in the application of these 
rules in specific cases.” 

In defining appropriate units of representation the 
present Board has not yet gone beyond the application of 
the test of homogeneity. In the Delaware-New Jersey 
Ferry case,"* each of three classes of workers—pilots, engi- 
neers, and unlicensed personnel—had a separate trade 
union, and the question was whether the engineers were 
sufficiently distinguished from the other employees to be 
designated as a separate unit of representation for bar- 


determined, not by consideration of similarity of occupation or function among 
workers but by payroll lists as of the time of the dispute with the employer. 
In the matter of National Lock Company and Federal Labor Union No. 18830, 
1 N. L. B. 15; In the matter of S. Dresner and Son and United Leather 
Workers International Union, 1 N. L. B. 26; In the matter of Shoe Manu- 
facturers of New York and Brooklyn and Shoe and Leather Workers In- 
dustrial Union, 1 N. L. B. 35. 

For clear expressions of the standard of homogeneity, see Board of Street 
Railway Commissioners of the City of Detroit et al. and the Amalgamated 
Association of Street and Electric Railway and Motor Coach Employees of 
America, Local 26, 1 N. L. R. B. 123; In the matter of Gordon Balsing Com- 
pany and Bakery Wagon Drivers Union Local No. 51, 1 N. L. R. B. 102. 

77In the matter of Ely and Walker Dry Goods Company and Wholesale 
House Workers Union Local No. 18316, 1 N. L. R. B. 94 (four plant depart- 
ments constituted as one unit); In the matter of Guide Lamp Corporation and 
Metal Polishers International Union Local No. 52, 1 N. L. R. B. 47 (craft); 
In the matter of Hildinger-Bishop Company, et al. and Independent Projection- 
ists and Stage Employees Union, 1 N. L. R. B. (independent theaters rather 
than chain designated as proper unit); In the matter of Houde Engineering 
Corporation and United Automobile Workers Federal Labor Union No. 18839, 
supra note 58 at 44: (plant) “The unit may be, as in this case, the plant. In 
other cases, where there may be two or more separate crafts or other distinct 
groupings of employees, each such grouping might properly constitute a unit 
for collective bargaining”; In the matter of the Tubize-Chatillon Company 
(Hopewell plant) and the United Textile Workers of America, Local No. 
2170, 1 N. L. R. B. 30 (plant): in this case, the principal consideration seemed 
to be that the company had not operated the cleaning and dyeing department 
as a separate unit; In the matter of United Dry Docks yee and 
International Association of Mechanic Welders, Local No. 13, =x & 
150 (plant): Welders were denied separate representation 84, because of 
opposition of Marine Workers Metal Trades District Council of the Port of 
New York intervening. 

78 In the matter of Delaware-New cel Ferry Company and Marine En- 


gineers’ Beneficial Association No. 13, N. L. R. B. Case No. IV-C-2, Decem- 
ber 30, 1936. 
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gaining in matters concerning themselves alone. The 
Board found that the engineers were an appropriate unit 
for the purpose of representation. The apparent criterion 
was the differentiation of function between the engineers 
and other employees. 


In the Chrysler Corporation case,” the Board found 
that designing engineers could be regarded as a separate 
unit for purposes of representation, as well as marine en- 
gineers. In that case, it was said, 


“The designing engineers are a homogeneous and distinctive 
group. Practically all have received professional training in 
technical schools and colleges. The training is of a distinctive 
type. The group is distinguished in function and training from 
clerical and production workers on the one hand, and from elec- 
trical and chemical engineers on the other.” 


In these two cases, the Board defined the proper unit 
in terms of craft differentiation. On the basis of the lan- 
guage used in these cases concerning the differences in 
function between the craft and the production workers, 


some suggestion of the attitude the Board may take in 
cases involving competing claims between craft and in- 
dustrial unions may be ventured. Presumably the crafts 
will constitute appropriate units because of their homo- 
geneity and more or less long existence, especially if there 
is a considerable number in the group. It will be difficult 
to decide, however, whether craft unions will be allowed 
to represent all the workers in a department in which they 
happen to predominate, when another labor organization 
is claiming to represent all those workers in the plant who 
do not belong to the craft union. Where there has been 
no sizable homogeneous craft differentiated from the rest 
of the employees in a plant, the rule that the Board has 
used, in fixing the limits of the appropriate unit for pur- 
poses of representation, is to include all the workers on 
the payrolls except the clerical and supervisory staffs. 


7° In the matter of Chrysler Corporation and Society of Designing Engi 
Case No. R-16, February 14, 1936. y igning Engineers, 
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This has meant elections by production workers and 
maintenance men largely.” 

The Board has no clearer standard of appropriateness, 
then, than that units of representation be so defined as “ 
effectuate the policies of this Act.” * None of the executive 


80In the matter of Gate City Cotton Mills and Local No. 1938, United 
Textile Workers of America, Case No. X-R-1, December 7, 1935 (production 
workers) ; In the matter of Duplex Printing Press Company and Lodge No 
46, International Association of Machinists, N. L. R. B. Case No. VII-R-1, 
December 30, 1935 (machinists); In the matter of Wayne Knitting Mills, 
Inc. and the American Federation of Hosiery Workers Branch No. 2, N. L. 
R. B. Case No. R-2, December 31, 1935 (production and maintenance work- 
ers); In the matter of Saxon Mills and Local Union No. 1882, United Textile 
Workers of America, N. L. R. B. X-R-5, January 15, 1936 (plant, excluding 
supervisory and clerical forces) ; In the matter of New England Transporta- 
tion Company and International Association of Machinists, N. L. R. B. Case 
No. I-R-2, January 21, 1936 (mechanical department engaged in maintenance 
at respondent’s garages); In the matter of Beaver Mills-Lois Mill and Local 
No. 1871, United Textile Workers of America, N. L. R. B. Case No. R-12 
(production and maintenance workers) ; In the matter of United States Stamp- 
ing Company and Porcelain Enamel Workers’ Union, No. 18630, N. L. R. B. 
Case No. R-14 (production and maintenance workers); In the matter of 
Columbian Enameling and Stamping Company and Enameling and Stamping 
Mill Employees Union, No. 19694, N. L. R. B. Case No. C-14, February 14, 
1936 (plant excluding office and clerical departments) ; In the matter of Pitts- 
burgh Steel Company and ‘aye Association of Iron, Steel and Tin 
Workers of North America, N. L. Case No. R-15, February 24, 1936 
(production maintenance, service ty Mood H oe workers) ; ; In the matter 
of Bendix Products Corporation and Local No. 9, International Union, United 
Automobile Workers of America, N. L. R. B. Case No. R-8, February 28, 
1936 (employees on hourly basis, excluding supervisory employees with au- 
thority to hire and discharge, clerical employees, policemen and nurses); In 
the matter _ Atlas Bag and Burlap Company, Inc. and Milton Rosenberg, 
Be. Bee Case No. C-34, March 4, 1936 (production workers excluding 
ier force) ; In the matter of Dwight Manufacturing Company and 
Local No. 1878 United Textile Workers of America, N. L. R. B. Case No. 
R-9 (production workers excluding clerical and supervisory workers); In the 
matter of The Timkin Silent Automatic Company and Earl P. Ormsbee, 
N. L. R. B. Case No. C-10 (installation, inspection service, storeroom, and 
garage departments excluding supervisory and clerical staff); In the matter 
of Harbor Boatbuilding Company and Ship Carpenters Local Union, No. 
1335, N. L. R. B. Case No. E-45 (craft); In the matter of Atlantic Refining 
Company and Local Nos. 310 and 318, International Association, Gas Well and 
Refinery Workers of America, Case No. C-54 and Case No. R-18, March 20, 
1936 (all employees except clerical and supervisory staff); In the matter of 
the Belmont Stamping and Enameling Company and Stamping and Enameling 
Workers Federal Labor Union No. 18816, N. L. R. B. R-23, March 20, 1936 
(production and maintenance employees, excluding clerical and supervisory 
staffs); In the matter of International er Marine as and In- 
ternational Union of Operating Engineers, Local No. 3, N. B. Case No. 
R-24 (craft); In the matter of Mosinee Paper Mills Sak, and Inter- 
national Brotherhood of Paper Makers et al., N. L. R. B. Case No. R-19, 
March 23, 1936 (production and maintenance workers, excluding supervisory, 
clerical and other employees); In the matter of the Canton Enameling and 
Stamping Company and Canton Lodge No. 812, International Association of 
Machinists, N. L. R. B. Case No. C-47, March 23, 1936 (craft). 

81 Section 9(b) of the Act provides that the Board shall decide “in each case 
whether, in order to insure to employees the full benefit of their right to self- 
organization and to collective bargaining, and otherwise to effectuate the policies 





462 THE GEORGE WASHINGTON LAW REVIEW 


orders defining the powers of the previous boards author- 
ized those agencies to demarcate appropriate units of 
representation. ‘The assumption of authority to do so, 
grounded in the practical necessity of holding an election, 
also created the conditions making the application of the 
doctrine of majority rule or a similar standard of decision 
necessary. Free, therefore, to define such units as they 
felt it expedient, the boards tended to rely as far as pos- 
sible upon existent groupings among employees. If the 
present Board is to demarcate units of representation so 
as to decrease the likelihood of stoppages of the flow of 
commerce, it may be forced to heed the most clamorous 
or the most determined threat to strike by a labor organi- 
zation in reaching its decisions. 

Powers of mediation exercised in cases where com- 
peting unions are strugg!ing over questions of jurisdiction 
would promote the work of the Board in evolving a set 
of standards for units of representation. It must be recog- 
nized that the Board has no powers of compulsion against 
worker groups which do not choose to abide by the find- 
ings of the Board.” It would seem desirable in such a 
case, therefore, to empower the Board to compose work- 
ing agreements with labor groups which are parties to its 
proceedings.™ 


of this Act, the unit appropriate for the purposes of collective bargaining shall 
be the employer unit, craft unit, plant unit, or subdivision thereof.” 

82 Section 10(c) authorizes the Board, if it is convinced that an unfair labor 
practice has been committed, to “issue and cause to be served on such person 
an order requiring such person to cease and desist from such unfair labor 
practice, and to take such affirmative action .. . as will effectuate the policies 
of this Act 

Section 13 of the National Labor Relations Act declares, “Nothing in this 
Act shall be construed so as to interfere with or impede or diminish in any 
way the right to strike.” Employees may therefore strike in protest against 
decisions or orders of the Board if they should object to them. The power of 
the Board to issue cease and desist orders is restricted to persons committing 
unfair labor practices, that is, employers, not employees. 

The language of Section 11, however, defining the investigatory powers of 
the Board, is broad enough to justify the conclusion that the Board could com- 
pel the appearance of labor witnesses and the production of documents through 
the procedures available to the Board. 


83 The view that the unit of representation should be a matter for deter- 
mination by the employees themselves was expressed by the N. L. B. “Whether 
representation should be by plant or department is a matter which concerns 
primarily the employees themselves. In a plant of the size of this company, 
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3. Duty of Employers. The third problem of policy is 
that contained in the collective bargaining provision of 
the Act. Section 8(5) makes it an unfair labor practice 
for an employer to 

“refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of Section 9(a).” 

This section enacts into law a duty which the previous 
boards had imposed upon employers as a correlative to 
the right of employees to bargain collectively guaranteed 
by Section 7(a) of the Industrial Recovery Act.** This 
duty was clearly stated by the National Labor Board in 
the case of the National Lock Company :* 

“The collective bargaining envisaged by the statute involves a 
quality of obligation—an obligation on the part of employees to 
present grievances and demands to the employer before striking, 
and an obligation on the part of the employer to discuss differ- 
ences with the representatives of the employees and to exert 


every reasonable effort to reach an agreement on all matters in 
dispute.” 


When Senator Wagner’s bill was first introduced, there 


was no provision making it an unfair labor practice for 
employers to fail to bargain collectively with their em- 
ployees.** Section 8(5) was added after the recommenda- 
tion of one National Labor Relations Board chairman 


the workers may feel that they can best be represented when they organize on 
the basis of departments. It is not for the employer or for this Board to dic- 
tate the type of organization which should be established.” In the matter of 
Edward G. Budd Manufacturing Company and United Automobile Workers 
Federal Labor Union No. 18763, 1 N. L. B. 58 at p. 61. 

That neither this Board nor its successor adhered to this view is clear from 
one application of the doctrine of majority rule, evolved by the N. L. B. and 
applied both by it and the N. L. R. B. A strict application of the language 
of the Budd case would force the Board to allow minority unions to bargain 
separately from the majority with an employer. 

84“The right of employees to bargain collectively implies a duty on the part 
of the employer to bargain with their representatives. Without this duty to 
bargain, the right to bargain would be sterile; and Congress did not intend 
the right to be sterile.” In the matter of Houde Engineering Corporation and 
United Automobile Workers Federal Labor Union No. 18839, 1 N. L. R. B. 35. 

85 In the matter of National Lock Company and Federal Labor Union No. 
18830, 1 N. L. B. 15 at p. 19. 


86 Senator Wagner in the hearings on the bill, however, said, “Therefore, 
while the bill does not state specifically the duty ‘of an employer to recognize 
and bargain collectively with the representatives of his employees, because 
of the difficulty of setting forth this matter precisely in statutory language, 
such a duty is clearly implicit in the bill.” Hearings before the Committee on 
Education and Labor on S. 2926 (U. S. Senate) supra note 50 at p. 43 


3 
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and the approval of another.” In its report of the bill to 
the Senate, the Committee on Education and Labor said,™ 


“Tt seems clear that a guarantee of the right of employees to 
bargain collectively through representatives of their own choos- 
ing is a mere delusion if it is not accompanied by the correlative 
duty on the part of the other party to recognize such representa- 
tives as they have been designated (whether as individuals or 
labor organizations) and to negotiate with them in a bona fide 
effort to arrive at a collective bargaining agreement.” 


In the administration of Section 7(a) of the Recovery 
Act, the previous boards worked out an interpretation of 
collective bargaining which was inseparably tied in with 
the making of collective agreements. In the case of the 
National Aniline and Chemical Company it was said,” 


“The statute imposes duties consistent with its purpose. It 
contemplates that the demands of the employees, or modifications 
of such demands, if acceptable to the employer, be embodied in 
an agreement, and that such agreement bind both parties for a 
certain period of time.” 


Agreement was not mere assent but a formal under- 
standing of the rights and obligations of all parties. Com- 
pliance with the requirements of Section 7(a) made it 
necessary for 


“cc 


. employers to go further than merely to receive the 
duly constituted representatives of their employees, to give ear 
to their demands, and to assent to such demands if they are 
satisfactory.” °° 


Since agreements cannot be coerced, the boards were 
frequently satisfied with something less than a collective 
agreement as evidence that an employer was bargaining 
collectively with the representatives of his employees. The 
position taken was that if an employer was attempting 


87 The provision was suggested by Francis Biddle and approved by Lloyd 
K. Garrison. Hearings before the Committee on Education and Labor on S. 
1958 (U. S. Senate) supra note 50 at p. 79 and p. 136. 

88 U. S. Senate Committee on Education and Labor, Report on S. 1958, supra 
note 45 at p. 12. 


89In the matter of National Aniline and Chemical Company and Allied 
Chemical Workers, Local No. 18705, 1 N. L. R. B. 114, at p. 1 

90 Jbid. The Board further remarked that when Section 7(a) spoke of col- 
lective bargaining “it can only be taken to mean that long-observed process 
whereby negotiations are conducted for the purpose of arriving at collective 
agreements governing terms of employment for some specified period.” 
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in good faith to reach an agreement, he was bargaining 
collectively within the requirements of Section 7(a),” 
although this question of good faith was always, as was 
said in the Kohler case, a difficult one.” 

The determination of the existence of good faith being 
a subjective inquiry, the boards had to rely for the most 
part on circumstantial facts from which the existence or 
absence of good faith could be drawn. A flat refusal by 
an employer to meet with representatives of his employees 
or to make a collective agreement was the simplest kind 
of case to decide.” It became complicated, however, 
when the employer was reluctant although not definitely 
opposed to meeting with labor representatives. A sum- 
mary rejection by an employer of grievances or demands 
made by representatives of his employees was another of 
the simpler cases*’ which became complicated when coun- 
ter-proposals were made in the form of ultimatums.” 

This interpretation of collective bargaining was in- 
duced by the belief that the objectives of the Industrial 
Recovery Act could not be fully achieved without col- 
lective undertakings between employers and representa- 
tives of employees. As was said in the Houde case on the 
point,” 

“The fundamental aim of the Act was to restore prosperity by 


increasing purchasing power * * * Close and continuing co- 
Operation between management and labor was essential in work- 


91In the matter of Century Electric Company and Employees of Century 
Electric Company, 1 N. L. R. B. 79. 

92In the matter of the Kohler Company and Federated Labor Union No. 
18545, 1 N. L. R. B. 72 at p. 73. 

93In the matter of Eagle Rubber Company and United Rubber Workers’ 
Federal Labor Union No. 18683, 1 N. L. R. B. 155. 

94In the matter of Century Electric Company and Employees of Century 
Electric Company, supra note 91. 

95 In the matter of Johnson Bronze Company and International Brotherhood 
of Foundry Employees Local No. 92,1 N. L. R. B. 105 

96 For example, an insistence on existing wage scales. In the matter of 
Atlanta eg Mills and American Federation of Hosiery Workers Local 
No. 76,1 N. L. R. B. 144. 

®87In the matter of Houde Engineering Corporation and United Automobile 
Workers Federal Labor Union No. 18839, 1 N. L. R. B. 3 at p. 36-37. At 
another point in the case, the Board said, “The statute (National Recovery 
Act) was enacted to promote the making of collective agreements covering 
terms of employment for definite periods, as an integral part of the process 
of stabilizing industry upon a new and juster basis.” p. 39. 
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ing out the readjustments and in seeing to it that the gains which 
industry might derive from its new powers to control production 
and prices would be equitably shared with the wage-earners, and 
thus serve to increase purchasing power * * * In achieving these 
objects, collective agreements would play an important, if not 
indispensable, part, since the uniform requirements fixed in the 
codes were never intended to do more than set a minimum.” 


There was no requirement that an employer had to 
sign any agreement not to his liking, however.” 

In defending the Wagner-Connery Act in the Senate, 
the chairman of the Committee on Education and Labor 
constantly iterated that the collective bargaining provision 
of that Act did not require employers to sign any agree- 
ment.” 

“Let me emphasize again: When the employes have chosen 
their organization, when they have selected their representatives, 
all the bill proposes to do is to escort them to the door of their 
employer and say, ‘Here they are, the legal representatives of 
your employees.’ What happens behind those doors is not in- 
quired into, and the bill does not seek to inquire into it. It an- 
ticipates that the employer will deal reasonably with the 
employes, that he will be patient, but he is obliged to sign no 
agreement; he can say, ‘Gentlemen, we have heard you and con- 
sidered your proposals. We cannot comply with your request’; 
and that ends it.” 


Although the employer is not required to sign any 
agreement then, he is, however, under a duty to attempt 
to reach such an agreement: 


“All the section does is to designate the agency to negotiate 
on behalf of the employes, with whom the employer must deal. 
He does not have to accept any particular contract with them, 
but he must bargain with them in a bona fide effort to reach a 
mutually satisfactory agreement.” °° 


It is submitted that the better rule for the Board to fol- 
low would be that implied in the language of Senator 


98 In the matter of Hall Baking Company and Bakery Drivers Union Local 
No. 264, 1 N. L. B. 83. “The obligation of the statute is satisfied if both 
parties approach the negotiations with a sincere intention to agree and if every 
reasonable effort is made to reach an agreement.” 

In the matter of Atlanta Hosiery Mills and American Federation of Hosiery 
Workers Local No. 76, supra note 96, “The statute does not require an em- 
ployer to acquiesce in particular demands, it does require that he enter into 
negotiations with a sincere desire to reach agreement.” p. 146. 

9979 Conc. Rec. 7958, 7959 (1935); U.S. Senate Committee on Education 
and Labor, Report on S. 1958, supra note 45 at p. 12. 

100 Jd., p. 797. 
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Walsh, that in the enforcement of the collective bargain- 
ing provision, the Board will only require employers to 
meet with duly chosen employee representatives for dis- 
cussion of hours, wages, and conditions of employment 
without attempting to coerce good faith through the exer- 
cise of the compulsory powers granted. Conciliation and 
not coercion is the proper technique for the inducement of 
agreements among groups of different points of view. As 
pointed out above, it is a regrettable omission in the Act 
that the Board was not granted powers of conciliation and 
mediation." 

With authority to force a meeting in the first place be- 
tween employers and employee representatives, and pow- 
ers of mediation and conciliation to induce an agreement 
between the parties in the case of a breakdown of negotia- 
tions so begun under the sponsorship of the Board, that 
agency would be more efficiently equipped to accomplish 
the purposes of the Act. When the requirement of good 
faith was formulated by the previous boards as a measure 
of compliance with the provisions of Section 7(a), there 
was perhaps more justification for the attempt of those 
boards to supervise the entire processes of collective ne- 
gotiation, in view of the close connection between Section 
7(a) and the larger purposes of the Industrial Recovery 
Act. Even then, however, the technique of compulsion, 
ineffective as it was, was not one well calculated to induce 
sincerity in collective negotiations. 

Neither under Section 7(a) nor under the Wagner- 
Connery Act has it been the intention of the legislature to 
force employers to make or subscribe to agreements they 
find unacceptable. Had that result been intended and had 
Congress been willing to accept responsibility for com- 
pulsory arbitration, the boards might have been empow- 
ered to compel the making of agreements drawn up under 
its supervision. As it is, the Act requires the Board to 
exercise coercion where it should be conciliatory and 


101 Supra note 73. 
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withholds authoritarian powers at the point where they 
become necessary if the final result, the making of col- 
lective agreements, is to be brought about. The President, 
for example, was given power under the National In- 
dustrial Recovery Act to prescribe codes for industries or 
industrial groups where code-making by agreement 
should fail. The difficulty lies in the emphasis on the 
making of a collective agreement which has been read into 
the phrase “collective bargaining” by boards seeking to 
promote the purposes of the Industrial Recovery Act. 

There are other considerations which make the use of 
cease and desist orders an undesirable means of enforcing 
good faith and sincerity in labor relations. The delay 
which must inevitably accompany an attempt to force 
compliance with a duty to maintain good faith in col- 
lective negotiations is provocative of those disorders which 
the preamble of the Act declares to be interruptive of the 
free flow of commerce. Conciliation, although a relative- 
ly slow process, is much swifter than court procedure, and 
would therefore be better adapted to the achievement of 
the purposes of the Act. 

The distinction between the compulsory and concilia- 
tory powers of the Board would correspond with a dis- 
tinction between the purposes of the first four unfair labor 
practices and the fifth. The first four are designed to pro- 
tect the development and growth of independent labor 
organizations from restraint and interference by employ- 
ers. The fifth is intended to secure employees in the right 
to meet and negotiate with employers through representa- 
tives of their own choosing. The development of labor 
organizations does not depend upon the codperation of 
employers but successful collective bargaining does. In- 
terference can be forcibly restrained but good faith has 
to be cultivated. The compulsory powers of the Board 
are suited to the protection of labor organizations in their 
development free from employer restraints. Furthermore, 
in the enforcement of the duty to bargain collectively, 
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such powers of compulsion are well suited to forcing em- 
ployers to meet with the representatives of their em- 
ployees. Whether anything useful results from such a 
meeting, however, must depend upon the negotiators 
themselves.*”* 

In two cases in which the Board has acted to date in the 
definition of collective bargaining it has taken action 
which should mark the limit of its use of compulsory 
powers, although it has not yet had to rely on court order 
in these cases.*** In both of them the failure to bargain 
collectively was a refusal by employers to meet with the 
representatives of employees. This is the kind of non- 
compliance which can be corrected by a cease and desist 
order. If negotiations in cases of this sort should in the 
future prove to be ineffective after an employer has met 
with the representatives of his employees, it is to be hoped 
that the Board will attempt to persuade agreement by 
conciliation rather than order.’ Proof that it is settling 


102 Mr. Lloyd K. Garrison, in his testimony on the National Labor Relations 
Act said, “So that I think while in many cases where you jam together an 
employer and a union and you say, ‘You have got to sit down and you have 
got to talk’ in many cases nothing will happen. They won’t agree, cannot 
agree; you are going to have a strike and so on. But in many cases they will. 
And the mere process of saying to that employer, “You have got to sit down 
and talk’ is a salutary thing because in a great many cases it will result to 
his surprise as well as everybody else in an agreement 7% arrived at.” 
Hearings before the Committee on Education and Labor (U. S. Senate) on 
S. 1958, supra note 50 at p. 138. 


103 In the matter of Delaware-New Jersey Ferry Co. and Marine Engineers 
Beneficial Association No. 13, N. L. R. B. Case No. IV-C-2, December 30, 
1935; In the matter of Columbian Enameling and Stamping Co. and Enamel- 
ing and Stamping Mill Employees Union, No. 19694, N. L. R. B. Case No. 
C-14, February 14, 1936. 

104 Through March 23, 1936, the Board had issued cease and desist orders to 
enforce Section 8(5) in six other cases. In Atlas Bag and Burlap Company, 
Inc. and Milton Rosenberg, N. L. R. B. Case No. C-34, March 4, 1936, the 
failure to bargain collectively was the establishment by the employer of a 
company union to avoid dealings with the outside union. In Baer Co., Inc. and 
United Textile Workers of America, N. L. R. B. Case No. C-8, January 25, 
1936, settlement of the case was made by stipulation between the respondent 
and an agent for the Board. In the following cases, the employers involved 
refused to discuss hours, wages and other conditions of employment with union 
representatives: In the matter of the Timken Silent Automatic Company and 
Earl P. Ormsbee, N. L. R. B., Case No. C-10, March 17, 1936; In the matter 
of Harbor Boatbuilding Co. and Ship Carpenters Local Union No. 1335, 
N. L. R. B., Case No. C-45, March 17, 1936; In the matter of Atlantic Re- 
fining Company and Local Nos. 310 and 318, International Association of Oil 
Field, Gas Well and Refinery Workers of America, N. L. R. B., Case No. 
C-54 and Case No. R-18, March 20, 1936; In the matter of the Canton Enamel- 
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many of its cases without recourse to the formal machinery 
set up by the Act is to be seen in the report by the Board 
of the number of cases it has succeeded in compromis- 
ing.’”° 

The desirability of granting conciliatory powers to the 
National Labor Relations Board grows out of the cir- 
cumstances surrounding its creation. The experiences of 
the previous boards had demonstrated the need of ade- 
quate powers of enforcement, and the National Labor Re- 
lations Act adopted the lessons of this experience by vest- 
ing the Board with much power. With strengthened pow- 
ers the Board also inherited policies formulated to fit in 
with the purposes of the National Industrial Recovery 
Act. In the absence of any recppraisal by Congress of 
the fundamentals of these policies, the Board ought rea- 
sonably to have been vested with powers of conciliation 
and mediation to work out modifications of such policies 
in terms of its own experience. 

It may be true that Congress in the haste of salvaging 
through permanent legislation some of the gains made 
under the Industrial Recovery Administration, had no 
time to make such a basic reappraisal. Because of this, 
however, it would seem to be all the more obvious that 
the Board’s authority should be made sufficiently flexible 
to allow it to fit the old formulas to the new facts. If it be 
legitimate criticism that these policies are still in an in- 
choate state and that it would be unwise for a legislature 
to make any particular alternative rigid through statute, it 
ing and Stamping Company and Canton Lodge, No. 812, International Associa- 
tion of Machinists, N. L. R. B., Case No. C-47, March 23, 1936. 


105 “Settlement of Labor Disputes effected by the National Labor Relations 
Board,” N. L. R. B. Press Release, R-79, January 31, 1936. In discussing its 
work the Board said in part that “in a very great many cases compliance with 
the law was achieved by informal means.” In discussing the termination of 
a five months’ strike at Fisher Flouring Mills, the Board further said, “It is 
to be noted that the company’s original disclaimer of interstate activity was 
laid aside when the Board’s Regional Director finally brought the union and 
the company into peaceful conference on the practical realities.” See also In 
the matter of Baer Co., Inc., and United Textile Workers of America, N. L. 
R. B., Case No. C-8, January 25, 1936, adjusted by stipulation, and In the 
matter of Duplex Printing Press Company and Lodge No. 46, International 
Association of Machinists, N. L. R. B., Case No. VII-R-1, December 30, 1935. 
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can be answered that such a result effected by omitting 
to provide machinery for experimentation outside the leg- 
islation. 

It is also true that if real benefits are to result from the 
anticipated increase in trade union activity it will be in 
part because of the trade unions themselves. Responsi- 
bility and self-reliance in collective bargaining would be 
promoted if the Board should exercise its compulsory 
powers only to the extent of requiring employers to meet 
with employees. Presumably when they have reached the 
point where they feel themselves sufficiently strong to 
undertake to bargain for a unit, labor organizations will 
have developed enough economic strength to justify the 
Board in permitting them to stand alone. If this is not 
so, the result of forcing employers to negotiate collective- 
ly with weak and immature unions will involve the per- 
petuation of artificial organizations continually dependent 
upon governmental sponsorship and support. 

It is regrettable that one of the lessons of the previous 


boards which was not heeded was that each of these agen- 
cies found it necessary to exercise mediatory and con- 


106 


ciliatory powers, and did so.*** That the present Board is 
doing the same has been indicated. From the point of 
view of the most efficient administration of the Act, it 
would have been sound foresight to have provided the 
Board with machinery whereby this aspect of its work 
could have been regularized. 


APPENDIX 


In connection with the proposals made herein to regularize the conciliatory 
or informal functions of the National Labor Relations Board, some review of 
the discussions on Senator Wagner’s two bills is pertinent. The first labor 
disputes bill introduced by the Senator in 1934 provided for the exercise of 
powers of conciliation by the labor commission to be established by the bill. 


106 The N. L. B. was granted such powers by the executive order of De- 
cember 1, 1933, but had exercised them before that time. The N. L. R. B. 
Was never granted such powers but also exercised them. See “Functions of 
the N. L. R. B. and the Regional Labor Boards,” N. L. R. B., October 31, 
1934. By Section 2(e) of the executive order of June 29, 1934, it was em- 
powered to exercise powers of arbitration, but only upon the request of the 
parties to a labor dispute. 
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The grant of such powers was disapproved in committee, however. When the 
present National Labor Relations Act was introduced, there was no provision 
for the exercise of powers of conciliation by the proposed labor board. In the 
discussion of the measure in committee, however, it was realized by the Secre- 
tary of Labor as well as others that the Board would require the services of 
conciliators. Indeed at one point, the Secretary of Labor asserted that unless 
the Board were put under the Department of Labor where such facilities were 
immediately available, the Board would undertake functions of conciliation itself. 


This prediction has been borne out to some extent as has been demonstrated 
above. 


The customary objection to vesting such conciliatory or informal powers in 
a labor agency designed to exercise quasi-judicial powers is that there will be 
a duplication of the functions of the Department of Labor. Although there is 
generally agreement that the Board should be able to employ the services of 
conciliators, the disagreement arises over which of three .alternative methods 
should be followed to achieve this result. The first of these methods is the one 
proposed by the Secretary of Labor, that is, to bring the Board under the De- 
partment. This alternative was properly rejected for the sound reason that 
control of the appointment of its personnel and budget would seriously interfere 
with the independence of the Board, even though its decisions would be review- 
able only by the courts. The second alternative is the one which was adopted, 
to make the Board dependent upon the Department of Labor to provide con- 
ciliators as needed. That this is impractical is evident from the fact that the 
Board, as predicted by the Secretary of Labor, has found it necessary to exer- 
cise such informal powers itself. The third alternative is to vest the Board 
with the powers that it needs, at the risk of duplicating the functions of the 
Department of Labor, for such duplication is less serious than the loss of in- 
dependence would be. As shall be shown below, however, duplication is not 
necessarily the result of such a grant of powers. 


A second and more serious objection is that there is a natural incom- 
patibility between conciliatory and quasi-judicial functions and that the two 
should not be confused in the same agency if efficient administration is to result. 
If it were true that conciliation always involved the making of compromises 
outside the law for the sake only of putting employees back to work, the 
development of a consistent body of labor law by the National Labor Relations 
Board would perhaps be seriously impeded by resort to compromise. But there 
is nothing abhorrent in the idea of compromise if the requirements of the law 
are not transgressed. Indeed the law courts themselves afford a conspicuous 
example where informal settlements are encouraged to avoid litigation. The 
Interstate Commerce Commission, moreover, has a formal and an informal 
docket. The purpose of the informal docket, among others, is to standardize 
and centralize the treatment of the many and varied problems. This does not 
mean that the informal docket can exceed the powers of the Commission under 
the formal docket. In terms of the needs of the National Labor Relations 
Board, this would mean that an agency not operating under the rigid and 
formal procedure of the Act could assist the Board in working out uniformities 
of procedure and treatment in the comparatively new field of labor relations. 
It would be particularly useful, for example, in defining units of representation 
which would fit the exigencies of each case, because of intimate contact with 
problems of representation as they develop in the field. It would also tend to 
make the administration of Section 8 (5) more effective if some means of per- 
suading collective agreements could be substituted for the shuttling of cases 
from factory to Board and back, in an attempt to force employers to come to 
negotiations with their employees in good faith. Instead of there being any 
incompatibility between the informal and quasi-judicial powers of the Board, 
the reverse would be true. The Board would be better equipped to discharge its 
formal powers more efficiently if it were not forced by the necessities of ad- 
ministration to do work which is better performed by a subordinate bureau 
under its control and direction. 

Duplication of the work of the Department of Labor could be largely over- 
come under an amendment to the Act which provided that the informal or 
conciliatory powers were to exercise only in conjunction with the formal 
powers of the Board, and that the Board should not, through such new powers, 
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exceed the requirements of the Act. They should therefore be exercised only 
in conjunction with complaints of unfair labor practice, and should not be used 
to adjust disputes where such complaint has not been made. For the adjust- 
ment of labor disputes where no complaint of unfair labor practice had been 
made, the services of the Department of Labor would be available. The Board, 
in short, would not be permitted to exercise its informal powers in any case 
to which its formal powers did not extend. Since the exercise of its formal 
powers would not extend beyond interstate commerce, and since the Board 
would not be able to proceed except on the basis of complaint, the amount 
of work to be left exclusively to the Department of Labor would still be the 
most considerable. 

With these considerations in view, the following is submitted as a model 
draft amendment to the National Labor Relations Act to accomplish two 
purposes, first, to implement the powers of the Board in respect to conciliation; 
and, second, to define and clarify certain statements of policy. The proposals 
in the second category are merely tentative suggestions as to policies which might 
desirably be pursued by the present Board. The proposals in the first category, 
it is submitted, are desirable addition to the equipment of any labor agency con- 
stituted like the National Labor Relations Board. 


PROPOSED DRAFT AMENDMENT TO THE NATIONAL LABOR 
RELATIONS ACT 


An Act 


To amend the Nationa! Labor Relations Act by adding a new section to be 
numbered 12 A, and by further defining the policy of the Act. 


Section 1. Be it enacted by the Senate and House of Representatives of the 
United States in Congress assembled, That the National Labor Relations Act, 
Approved July 5, 1935, is hereby amended by adding after section 12 thereof 


a new section to be numbered 12 A, as follows: 


ConcILIATORY POWERS 


“Sec. 12 A (1) There shall be established within the framework of the ad- 
ministration of the National Labor Relations Act, a Bureau of Conciliation. 


“(a) Such Bureau shall be headed by a Chief of Bureau appointed by the 
Board subject to the Classification Act of 1923 as amended and the 
Civil Service regulations. 

“(b) The Chief of Bureau shall be directly responsible to the Board. 


“(c) Such personnel, including conciliators and statisticians, as shall be 
found necessary in the office of the Bureau, shall be appointed subject 
to the Classification Act of 1923 as amended, and the Civil Service 
regulations. 


“(2) The powers of the Bureau shall be as follows: 
“(a) To accept cases referred to it for informal settlement by the Board. 


“(b) To confer at the request of the Board with workers and worker rep- 
resentatives for the purposes of standardizing units of representation, 
and to secure consent elections and the submission of cases by 
stipulation. 


“(c) To act as conciliator with representatives of management and work- 
ers in an effort to secure written agreements defining terms and con- 
ditions of employment, in such cases as shall be assigned to the 
Bureau by the Board. 


“(3) The conciliatory powers herein granted shall not be exercised to in- 
crease the formal powers vested in the Board by the National Labor Relations 
Act, nor shall such conciliatory powers be exercised in any case except on the 
basis of complaint filed in accordance with the National Labor Relations Act. 
In the discretion of the Board, any settlement made by the Bureau of Concilia- 
tion may be made in the form of a memorandum decision of the Board.” 
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Section 2. Be it further enacted, That the National Labor Relations Act is 
amended in the following provisions : 


(a) 


(b) 


In Section 9 (a), the words “majority of the employees in a unit” 
shall be changed to read “majority of all the employees eligible to 
vote in a unit.” 

After the words “subdivision thereof” in Section 9 (b) shall be added 
“but in each case, the Board shall define such unit so as to coincide 
if possible with existing voluntary associations of employees if not 
established in violation of Section 8 (2).” 

Section 8 (5) shall read: “To refuse to meet with the representatives 
of his employees selected subject to Section 9 (a), for the purpose of 
collective bargaining.” 





THE BROADCASTING AND POSTAL 
LOTTERY STATUTES 


ANDREW G. HALEY 
Member of the Washington State, District of Columbia, and Supreme Court 


of the United States Bars 

Six hundred and twenty-three American broadcasting 
stations and a vast army of advertisers using the air as 
their media are affected by the broadcasting lottery stat- 
ute.’ This statute has yet to receive its initial judicial in- 
terpretation. No decision has been rendered thereon by 
either the Federal Communications Commission or the 
courts. The reports of the committees of Congress recom- 
mending the passage of the statute are brief and are not 
explanatory of the text.” On the other hand the postal 
lottery statutes are venerable among laws, having a his- 
tory dating back more than a century.” Each succeeding 
change or amendment had for its purpose the circumven- 
tion of some new species of evasion, human experience 
having shown that cupidity and greed sharpen the wits 
of those desiring to avail themse!ves of profits from lot- 
tery schemes with the result that a complexity of cunning 
evasions have been exposed in the courts. 

The broadcasting statute is identical with the postal 
statute, with these exceptions: (1) the postal statute re- 
fers to the use of the mails, whereas the broadcasting stat- 





148 Start. 1088 (1934), 47 U. S. C. § 316 (1934), set out in full in text, infra. 
It is interesting to note that prior An the enactment of the statute the radio 
broadcasting industry, in its Code of Fair Competition (approved by the Presi- 
dent on Nov. 27, 1933, Registry No. 1742-09) promulgated pursuant to the Na- 
tional Industrial Recovery Act, incorporated the following provision: “No 
broadcaster or network shall knowingly permit the broadcasting of, or informa- 
tion concerning any lottery, gift enterprise, or similar scheme, offering prizes 
dependent in whole or in part upon lot or chance, or any list of the prizes drawn 
or awarded by means of such lottery, gift enterprise, or scheme, whether said 
list contains any part or all of such prizes.” Art. VII § 4 (e). 

2 Sen. Rep. No. 781, 73rd Cong. 2nd Sess., at 8; H. R. Rep. No. 1850, 73rd 
Cong. 2nd Sess., at 7; H.R. Rep. No. 1918, 73rd Cong. 2nd Sess., at 49 (Con- 
ference Rep.). 

3 The first statute was enacted on March 2, 1827. 4 Star. 238: Sec. 6. “That 
no postmaster, or assistant postmaster, shall act as agent for lottery offices, or, 
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ute refers to the use of broadcasting facilities, (2) the 
postal statute contains the phrase “cause to be deposited,” 
whereas no analogous phrase appears in the broadcasting 
statute, and (3) the postal statute provides the more se- 
vere penalty. 

It is important that the consistency of the statutes be 
shown, therefore the respective texts of the statutes are set 
forth in parallel columns (the words describing the of- 


ense are italicized) : 


PostaL STATUTE #4 


“No letter, package, postal 
card, or circular concerning any 
lottery, gift enterprise, or similar 
scheme offering prizes dependent 
in whole or in part upon lot or 
chance; and no lottery ticket or 
part thereof, or paper, certificate, 
or instrument purporting to be or 
to represent a ticket, chance, 
share, or interest in or dependent 
upon the event of a lottery, gift 
enterprise, or similar scheme of- 
fering prizes dependent in whole 
or in part upon lot or chance ; and 
no check, draft bill, money, post- 
al note, or money order for the 
purchase of any ticket or part 
thereof, or of any share or chance 
in any such lottery, gift enter- 
prise, or scheme; and no news- 
paper, circular, pamphlet, or pub- 
lication of any kind containing 
any advertisement of any lottery, 
gift enterprise, or scheme of any 
kind offering prizes dependent in 
whole or in part upon lot or 


BROADCASTING STATUTE ® 


“No person shall broadcast by 
means of any radio station for 
which a license is required by any 
law of the United States, and no 
person operating any such station 
shall knowingly permit the broad- 
casting of, any advertisement of 
or information concerning any 
lottery, gift enterprise, or similar 
scheme, offering prizes dependent 
in whole or in part upon lot or 
chance, or any list of the prizes 
drawn or awarded by means of 
any such lottery, gift enterprise, 
or scheme, whether said list con- 
tains any part or all of such 
prizes. Any person violating any 
provision of this section shall, 
upon conviction thereof, be fined 
not more than one thousand dol- 
lars, or imprisoned not more than 
one year, or both, for each and 
every day during which such of- 
fense occurs.” 


under any colour of purchase, or otherwise, vend lottery tickets; nor shall any 
postmaster receive free of postage, or frank lottery schemes, circulars, or tickets. 
For a violation of this provision, the person offending shall suffer a penalty of 


fifty dollars.” The next enactment was that of July 27, 1868 (15 Star. 196): 
Sec. 13. “That it shall not be lawful to deposit in a post-office, to be sent by 
mail, any letters or circulars concerning lotteries, so-called gift concerts, or other 
similar enterprises offering prizes of any kind on any pretext whatever.” There 
was no express penalty provided for violation of this statute. For the subse- 
— history of the “Anti-Lottery Act,” see 18 U. S. C. A. § 336, Historical 

ote. 

435 Strat. 1129 (1909), 18 U. S. C. § 336 (1934) (Italics supplied). 


548 Stat. 1089 (1934), 47 U. S. C. § 316 (1934) (Italics supplied). 
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chance, or containing any list of 
the prizes drawn or awarded by 
means of any such lottery, gift en- 
terprise, or scheme, whether said 
list contains any part or all of 
such prizes, shall be deposited in 
or carried by the mails of the 
United States or be delivered by 
any postmaster or letter carrier. 
Whoever shall knowingly deposit 
or cause to be deposited, or shall 
knowingly send or cause to be 
sent, anything to be conveyed or 
delivered by mail in violation of 
the provisions of this section, or 
shall knowingly deliver or cause 
to be delivered by mail anything 
herein forbidden to be carried by 
mail, shall be fined not more than 
one thousand dollars, or impris- 
oned not more than two years, or 
both; and for any subsequent of- 
fense shall be imprisoned not 
more than five years. Any person 
violating any provision of this 
section may be tried and punished 
either in the district in which the 
unlawful matter or publication 
was mailed, or to which it was 
carried by mail for delivery ac- 
cording to the direction thereon, 
or in which it was caused to be 
delivered by mail to the person 
to whom it was addressed.” 


There is no essential difference in the purpose of these 
statutes. For many decades Congress has found that lot- 
teries are not in the public interest, and that the mails 
should not be used to further them. With the advent of 
this new art the inhibition was then extended to broad- 
casting. The ether belongs to the people.* Distribution 
through the mails is to individual addressees. Radio 
broadcast transmissions are to the entire public, reaching 
listeners without cost to them simultaneously at every con- 


® American Bond and Mortgage Co. v. United States, 52 F. (2d) 318 (C. C. 
A. Ill. 1931), cert. den. 285 U. S. 538, 52 Sup. Ct. 311, 76 L. ed. 931 (1932) ; 
Federal Radio Commission v. Nelson Brothers Bond and Mortgage Co., 289 
U. S. 266, 53 Sup. Ct. 627, 77 L. ed. 1166 (1933). 





478 THE GEORGE WASHINGTON LAW REVIEW 


ceivable place of human activity and habitation, from the 
home, the school and the convent, to the public inn and 
the place of business. Between the mails and broadcast- 
ing, it is apparent that the misuse of radio has greater 
possibilities of harm. 


The statutes being consistent as to the definition of the 
offense inhibited, and serving the same end (the suppres- 
sion of lotteries within the Federal authority), they are 
in pari materia and should be treated prospectively and 
construed together.’ It follows that the broadcasting stat- 
ute should be treated in the light of the court adjudica- 
tions on the postal statute, and of the opinions and rulings 
of the Solicitor of the Post Office Department thereon. 


Before proceeding to a discussion of these precedents, 
the application of the broadcasting statute should be ex- 
plained. For this purpose the elements of the statute are 
each set forth and treated ad seriatim: 


“No person” is inclusive in its scope and renders liable 
for prosecution under the Act the station announcer or 
other person actually uttering the words which are 
emitted over the station’s facilities. "The scope of the 
verb “shall broadcast” limits the application of the words 
“No person” only to those physically broadcasting the 
prohibited material. It is significant that in the radio 
statute the words “or shall cause to be broadcast” do not 
appear. 


“shall broadcast.” These words limit the application 
of this section to the broadcasting service only. Section 
307 * of the Act specifically refers to radio broadcasting 
service and makes specific provisions with regard thereto. 


7 People v. Wallace, 291 Ill. 465, 126 N. E. 175 (1920) ; McGarth v. Kaelin, 
66 Cal. App. 41, 225 Pac. 34 (1924). 2 SuTrHERLAND, StatuToRY COoNSTRUC- 
TION (Lewis’ 2nd ed. 1904) § 443, “. . . statutes which are not inconsistent with 
one another, and which relate to the same subject-matter, are in pari materia 
and should be construed together; and effect should be given to them all, al- 
though they contain no reference to one another, and were passed at different 
times. Acts in pari materia should be construed together and so as to harmonize 
and give effect to their provisions.” 


848 Stat. 1083 (1934), 47 U. S. C. § 307 (1934). 
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Rule 71 ° states that “The term ‘broadcast station’ means 
a station used for the dissemination of radiotelephone 
emissions intended to be received by the public.” Thus, 
Section 316 does not refer to services other than broad- 
cast, such as general communication service, international 
service, public correspondence, private service, etc. The 
succeeding words of this phrase—‘‘by means of any radio 
station for which a license is required by law of the United 
States” is modified by the word “broadcast” and the 
phrase includes all broadcast stations other than those 
government-owned. 

“and no person operating any such station.” The term 
“person operating’ would seem to apply to the station 
licensee and to the station operators on duty at the time 
the offense is committed. 

“shall knowingly permit the broadcasting of.’ The 
element of scienter practically inheres in the very act of 
speaking the words over the radio. In the case of me- 
chanical reproductions the nature of the licensee’s respon- 


sibility to broadcast only material which is in the public 
interest and according to law, should attribute to him 
knowledge of the contents thereof. 

In both civil and criminal cases the intent with which 
an act is done is inferred from the result of the act itself, 
and the law presumes that every man intends the legiti- 


10 


mate consequences of his own act. 

“any advertisement of or information concerning.” An 
advertisement has been defined as “A public notice, esp. 
in some public print, as a mewspaper, periodical, book, 
poster or handbill; anything that advertises”; *’ and also 
as ‘A printed public notice, as in a newspaper. A giving 
notice; notification; information. A warning.” Thus, 
any announcement concerning the matter inhibited by 


8 Federal Radio Commission Rules and Regulations (1934) continued in effect 
by operation of 48 Stat. 1103 (1934), 47 U. S. C. § 604 (1934). 

10 Agnew v. United States, 165 U. S. 36, 17 Sup. Ct. 235, 41 L. ed. 626 (1897) ; 
McKnight v. United States, 111 Fed. 735 (C. C. A. 6th, 1901) ; McGregor v. 
United States, 134 Fed. 187 (C. C. A. 4th, 1904). 

11 WesSTER’S NEW INTERNATIONAL DicTIONARY (1933) 34. 

12 PRACTICAL STANDARD Dictionary (1933) 21. 


4 
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the statute is in fact an advertisement thereof. The words 
“or information concerning” are added to make all-in- 
clusive the scope of the statute and to supplement any in- 
ference that the term “advertisement” is limited to spon- 
sored material. 

“any lottery, gift enterprise, or similar scheme, offer- 
ing prizes dependent in whole or in part upon lot or 
chance.” Guessing contests have uniformly been held to 
fall within that class of schemes, all matter relating to 
which is forbidden transmission through the mail under 
Section 213 of the United States Penal Code. It will be 
noted that the radio statute embraces not only lotteries 
as that term is used in its technical sense, but also includes 
gift enterprises and schemes of any kind offering prizes 
dependent in whole or in part upon lot or chance. The 
words “in whole or in part” were added to the postal 
statute in 1909 particularly to cover guessing contests, al- 
though the courts had already held that such schemes did 
involve chance. 


“or any list of the prizes drawn or awarded by means 
of any such lottery, gift enterprise, or scheme, whether 
said list contains any part or all of such prizes.” ‘These 
words are identical with the words having a similar pur- 
pose in the postal statute. 


ESSENTIAL ELEMENTS OF LOTTERY 


There is no conflict among the authorities that the es- 
sential elements of a lottery scheme are consideration, 
chance and prize." The genesis of lotteries is set forth 
in several decisions.“ In Horner v. United States** the 


13 Public Clearing House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. ed. 
1092 (1904) ; State v. Wong Took, 147 Wash. 190, 265 Pac. 459 (1928) ; Dunn 
v. People, 40 Ill. 456 (1866). 

14 For example, Stone v. Mississippi, 101 U. S. 814, 25 L. ed. 1079 (1879); 
State v. Lipkin, 169 N. C. 265, 84 S. E. 340 (1915). The following language 
from the latter decision is interesting: “Call the business what you may, a ‘gift 
sale,’ ‘advertising scheme,’ or what not, but it is none the less a lottery, and we 
cannot permit the promoter to evade the penalties of the law by so transparent 
a device as a mere change in style from those which have been judicially con- 
demned, if the gambling element is there, however deep it may be covered with 
fair words or deceitful promises.” 


15147 U. S. 449, 13 Sup. Ct. 409, 37 L. ed. 237 (1893). 
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Supreme Court of the United States quoted with approval 
from Ballock v. State** the rule that lottery statutes 
should be construed so as to prevent evasions.” This rule 
is fundamental, for the mind of man, inspired by cupidity 
and the desire for unjust enrichment over his fellow man, 
has invented innumerable subterfuges. Experience has 
shown the evils arising from these schemes, ranging from 
outright larceny and monetary fraud to the unlawful ad- 
vantage obtained by a merchant participating in such a 
scheme over his fellow merchant who will not demean 
himself by engaging in this type of advertising or sales 
promotion. Indeed, it is the superficial innocence of 
schemes resulting in the latter type of harm that has 
caused the courts occasionally to err. The Special Joint 
Committee on the Revision of the Law * (created to rec- 
ommend on the revision and codification of the law) in 
its report '* recommended that the existing postal lottery 
statutes be revised and consolidated into proposed Sec- 
tion 214 of the Criminal Code “so as to bring within the 
operation of the section all schemes savoring of a lottery” 
(italics supplied). As revised, the section was later en- 
acted. By this reference it is apparent that it was the in- 
tention of Congress that the spirit as well as the letter of 
the law be carried out. 

For several decades the Post Office Department has 
uniformly applied to the myriad cases arising the gen- 
erally-accepted lottery doctrine. John L. Thomas, a 
former Assistant United States Attorney General and jus- 
tice of the Supreme Court of Missouri, wrote what is 
probably the leading treatise on the subject.” Another 
Assistant United States Attorney General, R. P. Goodwin, 
ably presented the applicable doctrine in a brochure pub- 


1673 Md. 1, 8 L. R. A. 671 (1890). 

— parte Gray, 23 Ariz. 461, 204 Pac. 1029 (1922), and numerous cases 
cited. 

18 Pub. Res. No. 19, 49th Con. 2nd Sess. 

19 Sen. Rep. Vol. 3, No. 10, pts. 1 and 2. 

20 LOTTERIES, FRAUDS AND OBSCENITY IN THE Maizs (1900). See also Pick- 
ett, Contests and the Lottery Laws (1932) 45 Harv. L. Rev. 1196 
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lished twelve years subsequent to the appearance of Judge 
Thomas’ work.** Their theory of the law corresponds 
with that governing the administration of the postal stat- 
ute. There is a marked paucity of Federal decisions on 
lotteries. 

CONSIDERATION 


There is no conflict with the view that the passing of 
naked monetary consideration satisfies the first element of 
a lottery. Nor is there any substantial dissent with the 
view that sufficient consideration exists where a chance 
on a prize drawing is given with purchase of legitimate 
goods, even though the goods are in fact priced no higher 
because of the issuance of the prize chances.” The only 
real conflict occurs in the adjudication of those cases 
where the consideration is other than monetary. 

The last class of cases most frequently take the form of 
advertising and sales promotion schemes. With regard to 
this class Thomas stated the rule which is followed by 
the Post Office Department, as follows: 

“Where a promoter of a business enterprise, with the evident 
design of advertising his business and thereby increasing his 
profits, distributes prizes to some of those who call upon him or 
his agent, or write to him or his agent, or put themselves to 
trouble or inconvenience, even of a slight degree, or perform 
some service at the request of and for the promoter, the parties 
receiving the prize to be determined by lot or chance, a sufficient 
consideration exists to constitute the enterprise a lottery though 


the promoter does not require the payment of anything to him 
directly by those who hold chances to draw prizes.” ** 


The soundness of this rule becomes more apparent 
when definition of consideration is found in the statute. 


21 THE ELEMENTS OF A Lottery (Government Printing Office, 1912). 

22 Contra: Williams Furniture Company v. McComb Chamber of Commerce, 
147 Miss. 649, 112 So. 579 (1927). This was a scheme whereby a group of 
merchants joined together to give a chance on a prize drawing with each one 
dollar purchase. The court held that under the Mississippi statute the scheme 
was not a lottery, as the retail merchants “taking part in this scheme to promote 
trade gave away to their customers the chances to win the prizes, the customers 
paying nothing whatever therefor and standing no chance to lose.” It is signifi- 
cant that the court cited no former adjudications whatever to support this ruling 
which is, of course, directly in conflict with the “Federal rule” as stated in 
Horner vy. United States, supra, note 15. 


23 THOMAS, op. cit. supra note 20 at p. 35. 
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It must be borne in mind that the consideration involved 
is not monetary consideration, but is valuable considera- 
tion, and at the present time, with few exceptions, where 
an attempt to define a lottery by statute is made, the term 
valuable consideration is used.** No better definition of 
sufficient consideration may be found than Chitty’s: 


“The general rule as to the sufficiency of the consideration is 
that it may arise cither, first, by reason of a benefit resulting to 
the party promising, or to a third person, by the act of the prom- 
isee; or secondly, by reason of the latter sustaining any loss or 
inconvenience, or subjecting himself to any charge or obligation, 
however small the benefit, charge, or inconvenience may be;. . . 
It is not essential that the consideration should be adequate in 
point of actual value. . . . It is, indeed, necessary that the 
consideration should be of some value; but it is sufficient . . . 
if it be of slight value only; or even if it be such as could be 
valuable to the party promising. . . . So, as regards the extent 
of the trouble, loss, or obligation which the promisee has taken 
upon himself at the promisor’s request, . . . it is immaterial 
that the detriment or charge thus assumed is, in fact, of the most 
trifling description, provided it be not utterly worthless in fact 


99 95 


and in law.” 75 


This view is too well established to need comment. 
With possibly one exception,” the Federal decisions are 


*4 California, PENAL Cope (DEERING) 1927 § 319; Idaho, Cope 1931 §§ 17- 
2401; Indiana, ANNOTATED StaTuTEsS 1933 §§ 10-2301; Kansas, Revisep Stat- 
uTEs 1923 §§ 21-1056; Minnesota, MAson’s Statutes 1927 § 10209; Montana, 
RevisED Copes (CHOATE) 1921 § 11149, as amended by Laws 1935, c. 36; Ne- 
braska, CompiILep STATUTES 1929 §§ 28-962, as amended by Laws 1935 S. F. No. 
14, Ser. No. 8, § 18; Nevada, Compitep Laws (HILtyer) 1929 § 10176; New 
Mexico, STATUTES (CoURTRIGHT) 1929 §§ 35-3803; New York, GILBERT’s CrIM- 
INAL Cope 1935 Penat Law § 1370; North Dakota, Compirrep Laws 1913 
§ 9660; Oklahoma, Statutes 1931 § 2310; South Dakota, Compitep Laws 
1929 § 3894; Utah, Revisep Statutes 1933 §§ 103-25-8; Washington, Prerce’s 
Cove 1933 § 8965. New Hampshire, Pustic Laws 1926 c. 384 § 1 is excep- 
tional in that the word “pay” is used to describe the kind of consideration. The 
exceptional language was the basis of the decision in State v. Eames, 183 Atl. 
590 (1936). 

25 Cuirty, Contracts (18th ed. 1930) 22. See Wituiston, Contracts (Wil- 
liston & Thompson, rev. ed. 1936) § 102: “The requirement ordinarily stated 
for the sufficiency of consideration to support a promise is, in substance, a detri- 
ment incurred by the promise or a benefit received by the promisor at the re- 
quest . the promisor.” See also RESTATEMENT, Contracts (Am. L. Inst. 1933) 
§§ 75, 76. 

26 Post Publishing Company v. Murray, 230 Fed. 773 (C. C. A. Ist, 1916), 
cert. denied 241 U. S. 675, 36 Sup. Ct. 725, 60 L. ed. 1233 (1916). In this case 
the court either confused the postal fraud statute (39 U. S. C. § 259) with the 
postal lottery statute, or else it consciously endeavored to add fraud, a fourth 
element, to the definition of a lottery. In either event, it could find no precedent 
to support its stand, although an old New Hampshire case is cited. The court 
held that the statutory protection was against “cheating” the public, and the 
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in agreement with the “Federal rule” as stated by Thom- 
as.” Since the question was first presented to him decades 
ago, the Assistant Attorney General for the Post Office 
Department (and his successor in office, the Solicitor of 
the Post Office Department) has held to this view. His 
rulings have taken the form of circulars to postmasters, 
answers to inquiries and formal opinions, dating back 
more than half a century. Newspaper publishers and 
other patrons of the mails are so familiar with the rulings 
of the Department that violations on their part are only 
occasional. Numerous holdings of the state courts are 


likewise in agreement * with the rule as stated. 


The Brooklyn Daily Eagle decision” points out that: 


“The question of consideration does not mean that pay shall 
be directly given for the right to compete. It is only necessary 
that the person entering the competition shall do something or 
give up some right. The acquisition and sending in of labels is 


offender must have a specific wrongful intent. This is contrary to all other 
federal doctrine, and it is apparent that certiorari was denied by the Supreme 
Court because of the further finding that the element of chance was lacking. 


27 Horner v. United States, supra note 15; Brooklyn Daily Eagle v. Voorhies, 
181 Fed. 579 (C. C. E. D. N. Y. 1910); United States v. Zeisler, 30 Fed. 499 
(C. C. N. D. Ill. 1887); United States v. Wallis, 58 Fed. 942 (D. Ida. 1893) ; 
United States v. Olney, 27 Fed. Cas. No. 15918, 1 Abb. (U. S.) 275 (D. Or. 
1868) ; United States v. Politzer, 59 Fed. 273 (N. D. Cal. 1893); General 
Theatres, Inc. v. Metro-Goldwyn-Mayer Distributing Corporation, 9 F. Supp. 
546 (D. Colo. 1935); Central States Theatre Corporation v. Patz, 11 F. Supp. 
566 (S. D. Ia. 1935); Eastman v. Armstrong-Byrd Music Co., 212 Fed. 662 
(C. C. A. 8th, 1914). 


28 Maughs v. Porter, 157 Va. 415, 161 S. E. 242 (1931); State v. Danz, 140 
Wash. 546, 250 Pac. 37, 48 A. L. R. 1109 (1926) ; Equitable Loan Co. v. War- 
ing, 117 Ga. 599, 43 S. E. 320 (1903). The English rule, as expressed in Willis 
v. Young, 1 K. B. 448 (1907), is fully in accord with the “Federal rule.” The 
facts in the following cases showed that some participants purchased articles 
and received a prize chance in addition thereto, whereas others paid no monetary 
consideration; nevertheless, as to all, consideration existed: Glover v. Molloska, 
238 Mich. 215, 213 N. W. 107 (1927); Featherstone v. Independent Service 
Station Association, 10 S. W. (2d) 124 (1928); Bader v. Cincinnati, 21 Ohio 
L. Rep. 293 (1924). There are many state decisions holding, i in conformity with 
Horner v. United States, supra, that where a chance is given with a purchase of 
goods, sufficient consideration exists despite the fact that no extra charge is made 
for the goods purchased. Accord: State v. Willis, 78 Maine 70, 2 Atl. 848 (1885) ; 
State v. Powell, 170 Minn. 239, 212 N. W. 169 (1927); Blair v. Lowham, 
73 Utah 599, 276 Pac. 292 (1929); Market Plumbing & Heating Supply Co. v. 
Spangenberger, 112 N. J. L. 46, 169 Atl. 660 (1934) ; Retail Section of Chamber 
of Commerce of Plattsmouth v. Kieck, 128 Neb. 13, 257 N. W. 493 (1934); 
Society Theatre v. Seattle, 118 Wash. 258, 203 Pac. 21 (1922); Standbridge v. 
Williford-Burns-Rice Co., 148 Ga. 283, 96 So. 498 (1918); Bell v. People, 37 
Tenn. 507 (1858). Contra: Williams Furniture Co. v. McComb Chamber of 
Commerce, supra note 22. 


29 Supra note 27, 
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sufficient to comply with that requirement. Nor does the benefit 

to the person offering the prize need to be directly dependent 
upon the furnishing of a consideration. Advertising and the 
sales resulting thereby, based upon a desire to get something 
for nothing, are amply sufficient as a motive.” 

This statement is amply supported in Horner v. United 
States. The Supreme Court of the United States in that 
decision quotes with approval at length from Ballock v. 
State.*° As was pointed out therein, it is the promotion of 
the gambling spirit which is condemned, and this is true 
even though the consideration ventured will all come 
back with interest. That there can be no loss ts of no im- 
portance. State courts have erred because they did not 
recognize this last factor. ‘Desire for other and more 
pernicious modes of gaming” is created by venturing little 
consideration upon a large contingent gain, thus a scheme 
is still a lottery despite the fact that “there can be no loss, 
when there may be very large contingent gains, or because 
it lacks some element of a lottery according to some dic- 
tionary’s definition of one, when it has all the other ele- 
ments, with the pernicious tendencies, which the state is 
seeking to prevent.” 

In this case the Supreme Court also quotes from United 
States v. Zeisler: “The circular sent through the mail 
was intended to induce persons to purchase and deal in 
these bonds with the hope of becoming the lucky winners 
of some of the high prizes to be distributed at each draw- 
ing.” The scheme was a compelling form of advertising, 
which was calculated to and did induce people to part 
with their money in order to participate in the prize 
drawing. Schemes, essentially the same in principle, have 
appeared time after time since then, until now the favorite 
plan takes the form of a prize drawing, the chances to 
which are offered freely to the public. But the essential 
purpose is still the same—to induce the public to patron- 
ize the business of the sponsor. No adjudicated case may 


30 Supra note 16, 
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be found in which the public is not required to do some- 
thing or suffer some detriment. Always, somewhere in 
the scheme, will be found the condition that the partic- 
ipant must either obtain his chance coupon from the 
sponsor or he must be present at the chance drawing. 
These are the very minimal requirements, yet the doing 
of either act is consideration amply sufficient to support 
a contract. It would require no devious plan for a mer- 
chant to give away his goods as a gratuity. But these 
schemes are evolved with no such purpose. The induce- 
ment is held forth so that the public will be impelled to 
pay or perform the required consideration, and the de- 
sired benefit will result to the offeror. In adopting the 
language of the Zeisler case the Supreme Court con- 
demned a growing “sales practice” which the courts later 
stigmatized as an “unfair” method of competition in com- 
merce and a practice “not in the interest of the public.” * 

Goodwin, while Assistant Attorney General for the Post 
Office Department, reviewed an unreported case, New 
York Evening Journal Publishing Co. v. Morgan.” In 
the July 12, 1907, issue of the Journal appeared an article 
stating that on a certain date a photographer attached to 
the paper would visit one of the baseball parks and photo- 
graph a group of spectators; the photograph would ap- 
pear in the Journal, and a cash prize would be awarded 
to each person identifying himself. The postmaster at 
New York was instructed by the Post Office Department 
not to accept for mailing editions of the paper in which 
this article appeared. The paper instituted injunction 
proceedings against the postmaster to prevent him from 
obeying these instructions. In ruling against the paper, 
Judge Lacombe, of the United States Circuit Court for 
the Southern District of New York, said: “The consid- 
eration paid is the admission fee, which puts the individ- 





31 Federal Trade Commission v. Keppel, 291 U. S. 304, 54 Sup. Ct. 423, 78 L. 
ed. 814 (1934) ; Johnson Candy Co. v. Federal Trade Commission, 78 F. (2d) 
717 (C. C. A. 7th, 1935); Hofeller v. FTC (C. C. A. 7th, Mar. 25, 1936), 

82 GoopwIn, op. cit. supra note 21, at pp. 12 and 13, 
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ual in the particular seat where he may be photographed, 
and thus secure the prize or gift, and also the price of the 
paper, which the individual must consult in order to see 
if he isa winner. That the latter may be paid to the pro- 
motor of the scheme indirectly (not personally by the win- 
ner) and the former is paid to the baseball exhibitors 
seems not to be material.””’ Goodwin also cites Thomas’s 
comment on the Minneapolis Times case,” in which the 
consideration was still more remote, the prize chances be- 
ing distributed freely to all who asked for them, Judge 
Grosscup, sitting on the United States Circuit Court for 
the Northern District of Illinois, held the scheme to be a 
lottery. 

For generations business men have recognized the vi- 
cious possibilities of using lottery schemes in sales pro- 
motion. Even before the passage of the broadcasting 
statute the broadcasting industry denounced the dissemi- 
nation of lottery information and lottery advertising in 
the same broad language as was later adopted in the law.” 
Business men are generally not reformers, and their ac- 
tion in including prohibitions against lotteries in their 
codes of fair competition adopted pursuant to the Na- 
tional Industrial Recovery Act * had for its purpose the 
preservation of business ethics which suffer violence from 
these schemes. 

Out of the NRA codes grew two interesting cases in 
which the “Federal rule” was reaffirmed, General Thea- 
tres, Inc. v. Metro-Goldwyn-Mayer Distributing Corp.,* 
and Central States Theatre Corporation v. Patz." The 
schemes involved in both cases had to do with the distri- 
bution of prize chances by theatres. The scheme involved 
in the latter was specifically known as “Bank Night.” 
The United States District Courts for Colorado and Iowa, 


83 Td. at pp. 4-11. 

34 NRA Code provision cited supra note 1. 

85 48 Stat. 195 et seg. (1933), 15 U. S. C. § 701 et seg. (1934). 
36 Supra note 27, 

37 Td, 
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respectively, denied injunctive relief to the theatrical ex- 
hibitors (they desired to restrain the enforcement of the 
code provision against lotteries) because they were not in 
equity with clean hands, the schemes being in the nature 
of lotteries. The Solicitor of the Post Office has ruled that 
the “Bank Night” enterprise violates the postal lottery 
statute.” 

Briefly, the “Bank Night” scheme usually takes this 
form: Participants must register their names and ad- 
dresses in a book kept for that purpose in the lobby of the 
theatre-sponsor. A chance upon a cash prize is given 
each person who registers. Once a week a drawing is 
held. The winner need not be inside the theatre, but he 
must present himself within five minutes, or the prize is 
forfeited and will accumulate with the prize to be next 
offered. If outside, the prize winner will be allowed free 
access to the theatre for the purpose of identifying him- 
self. In some instances the chances are distributed on the 
streets and in drug stores to all who ask for them, but al- 
ways the winner must present himself at the theatre. 
There are various modifications of the scheme, but in any 
event the participant must either present himself at the 
place of business of the sponsor to obtain the chance, or 
to receive the prize, or both. 

Such enterprises rely for their legality upon Yellow- 
Stone Kit v. State* and Cross v. People.” The decisions 


38 In a letter dated October 29, 1934, to the manager of a theatre in Texas, 
the Solicitor said: 

“". . an advertisement of your theatre containing a number of dollar marks 

. appeared in a recent issue of the Smithville Times. It is understood that 
the dollar marks are placed in the advertisement for the purpose of calling at- 
tention to a so-called ‘Bank Night’ conducted each week, the details of which 
are set forth in the outline of the plan which accompanied your communication. 
This enterprise has heretofore been given careful consideration by this office, 
and it has been found to fall within that class of schemes condemned under sec. 
213 of the United States Penal Code (18 U. S. C. § 336), a copy of which is 
inclosed herewith. It will be noted that this statute makes unmailable all matter 
concerning any lottery, gift enterprise, or scheme of any kind offering prizes 
dependent in whole or in part upon lot or chance, and the fact that the complete 
details of the scheme are not set forth in the advertisement is immaterial. Inas- 
much as the advertisement does ‘concern’ a plan which falls within the purview 
of the law, it is unmailable, and the Department is without authority to waive 
the provisions of the law in any particular case.” 

39 88 Ala. 196, 7 So. 338, 7 L. R. A. 599, 16 Am. St. Rep. 38 (1890). 

4018 Colo. 321, 32 Pac. 821, 36 Am. St. Rep. 292 (1893). 
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in both of these cases have been criticised by Thomas.” 
In explanation of the former decision it should be pointed 
out that the consideration involved was minimal, in that 


41 GoopwIn, op. cit. supra note 21, at pp. 4-11. The discussion is so able and 
of such timely interest that parts of it are set forth here: 

“  . . complainant’s contention is that the scheme is not a lottery, because 
there is no consideration paid for the chance of drawing a prize, and he relies 
on the cases of Yellow-Stone Kit v. State and Cross et al. v. People, and the 
cases there cited, to support that contention. In the first case the court used 
this language: ‘It may be safely asserted, as a result of the adjudged cases, 
that the species of lottery, the carrying on of which is intended to be prohibited 
as criminal by the various laws of this country, embraces only schemes in which 
a valuable consideration of some kind is paid, directly or indirectly, for the 
chance to draw a prize.’. In this statement of the general principle I fully con- 
cur. ... [but] I do do not concur in the conclusion reached in these cases, nor 
do I think the cases cited by those courts support them. It seems to me there 
was in both a valuable consideration for the cards or tickets entitling the holders 
to chances in the drawings... . 

“There was, in my opinion, a valuable consideration for the tickets entitling 
the holder to a chance in a drawing of prizes in the Yellow-Stone Kit case, both 
because the acrobat desired and intended to derive some benefit from the dis- 
tribution of tickets among the people and because the holders of the tickets were 
put to some inconvenience and performed some service at the request of the 
former. He induced the people to advertise his performances and his medicines, 
by which he derived a benefit, and they suffered inconvenience and performed 
some labor. 

“In the Colorado case the consideration is more apparent. Cross & Co. not 
only advertised their shoe store by the scheme adopted, but no one received a 
card entitling him to a chance in the piano drawing without it having cost him 
either money or labor. Every person buying a pair of shoes received a card. 
In that case there is no question that there was a consideration for it, according 
to the universal authorities hereafter cited. Then again, every person who went 
to the store and registered his name received a card. This required labor. This 
might in some instances be very slight, but that makes no difference according 
to Mr. Chitty. He was put also to some inconvenience, and that constitutes a 
consideration. And again, every person, who requested a card, sending postage, 
received one. Here we find not only labor performed (writing a request for a 
card) but also the payment of postage on his letter and on the letter inclosing 
the card.... 

“The directions how to obtain these prizes (in the case now before the court 
were set forth) in this language: ‘$5 to $50 given away every day in cash 
presents by the Minneapolis Times. Directions: Preserve this calendar and 
watch the Times for your number. If on any day the number published in the 
Times of that morning agrees with the number in the upper left-hand corner of 
the face of this calendar you are entitled to the amount named therein. Pro- 
viding, to secure it, you must bring or send this calendar to the Times office 
before 8 p.m. of the same day said lucky number is published. Presents offered 
on Sundays will be given the Monday following up to 12 o’clock noon. Call 
at counting room, or on the circulator in room 211, second floor.’ According to 
Mr. Chitty’s definition the accuracy of which is not disputed anywhere, a valu- 
able consideration appears in two ways. The holder of a calendar sustains some 
inconvenience—either pays money to or performs labor for the operator of the 
scheme. In order to obtain a prize, the holder of a calendar must preserve it 
and take or send it to the Times office. . . . This requires labor and inconven- 
ience. . .. Inadequacy of consideration cannot be considered in determining what 
is or what is not a lottery, because the main element and the most objectionable 
element of a lottery, as of all other gambling schemes, is the want of considera- 
tion; that is, the winner gets something for nothing or for almost nothing, and 
the less inconvenience he is put to, or the less labor he has to perform, or the 
less money he pays to entitle him to a chance in a drawing of prizes out of pro- 
portion to such inconvenience or labor or payment, so much more apparent the 
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no admission fee to the exhibitions was charged, nor was 
it necessary for the holder of the winning ticket to be 
present at the drawing. Also, a correct rule of law as to 
consideration was laid down, but the rule so stated was 
contradicted in applying it to the facts. The unsound 
result arrived at, although narrowly-hedged, has been 
greatly broadened in subsequent decisions.* 

These latter decisions are in some respects remarkable. 
People v. Cardas, decided by a California court of in- 
ferior appellate jurisdiction, frankly admits that it fol- 
lows the reasoning of the minority dissent in State v. 
Danz.* State v. Hundling places the Supreme Court of 
Iowa in direct conflict with the prior ruling of the United 
States District Court for lowa on the same scheme in 
Central States Theatre Corp. v. Patz,’ and the court 
frankly admits that it cannot reconcile its decision with 
Maughs v. Porter.” The New Hampshire lottery statute 
is exceptional in that consideration must take the form of 
“nay,” *° so in State v. Eames the court pointed out that 


“although signing one’s name in a book or appearing at 
the theatre within five minutes of the time of the drawing 
might be regarded as consideration, it cannot be called 
‘pay’ without warping the word out of all recognition,” 
and held “Bank Night” not to be a lottery within the 
meaning of that statute. It is unfortunate that none of 


gambling feature becomes. The promoter of the scheme of the character set out 
in this petition ought not, therefore, to be permitted to say the inconvenience or 
labor of the holder of the calendar is small when that inconvenience was sus- 
tained and that labor performed at his special request and strictly in conformity 
to the terms prescribed by himself. Complainant’s attorney urges that Mr. 
Chitty, in his definition of a consideration, and I, overlooked the distinction be- 
tween motives or inducements and considerations. It is true, I say, that the 
offer of prizes operates as an inducement to subscribe for the paper, but that is 
the word the Supreme Court of the United States used in the Horner case. The 
court in that case assumed, and this court may very properly assume in this case, 
that the inducement is so strong that it brings forth fruit, and that parties are 
induced by the offer of prizes to invest their money or put themselves to incon- 
venience or perform some service when they would not otherwise do so.” 

42 People v. Cardas, 137 Cal. App. 788, 28 P. (2d) 99 (1933); State v. Hund- 
ling, 264 N. W. 608 (1936) ; and State v. Eames, 183 Atl. 590 (1936). 

43 Supra note 28. 

44 Supra note 27. 

45 Supra note 28. 

46 Supra note 24, 
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the state courts in these recent decisions have cited Gen- 
eral Theatres, Inc. v. Metro-Goldwyn-Mayer Distribut- 
ing Corp.” or the Central States Theatre case. 

As a source of law the rulings of the Post Office De- 
partment ** have been supplemented by findings of the 
Federal Trade Commission.” The latter agency has de- 
termined that the use of lottery schemes is an unfair 





47 Supra note 27. 

48 In letters to postmasters and other inquirers, the Solicitor has ruled that 
the following schemes are lotteries. The language is quoted from the Solicitor’s 
letters, and only so much thereof is used as will describe the schemes, the spe- 
cific ruling in each case being omitted in view of the general statement above: 

. .. a publication entitled ‘Penny Ann,’ containing an announcement of a 
plan whereby certain names are selected at random each week and published in 
the paper with the announcement that those who find their names so printed 
will each receive a prize by calling at the store named in the announcement.’ 

“On Monday, December 24 (Christmas Eve), we are going to give away a 
Grand Prize of $50 in merchandise. When you sign the coupon giving you a 
chance to win a Gold Seal Congolium Rug, you will be given another coupon 
which is good for a chance to win the grand award. This coupon will be 
dropped into a sealed box that will not be opened until December 25th. Thus 
you stand a chance of winning a rug during the weeks before Christmas, and a 
chance to win the grand prize! Complete details of both prize offers are avail- 
able at our store. THERE’S NOTHING TO BUY! Come in today and enter 
your name for both prizes. And while here look over the biggest furniture 
values ever to be offered in the history of this section!” 

“The scheme would be for attracting business to town. The plan: Have peo- 
ple register their names, write names on slips, put slips in receptacle, draw 
names for prizes, no charge having been made to participant.” 

“. . a proposed plan of your local merchants in which a coupon will be 
printed in your paper with the announcement that each reader who signs a 
coupon and leaves it at the store of one of the merchants will be entitled to 
participate in a drawing for prizes.’ 

“"..a real estate agency of your city is offering a house for sale and pro- 
poses to give a free chance on a radio to every person who visits the house.” 

“'.. an advertisement of Hiatt & Payne, wherein it is announced that a floor 
lamp will be given away free. It is noted that each person calling at the store 
is given a ticket entitling the holder to participate in the drawing for the prize.” 

“.. a circular of Buckner’s Cash Store, wherein it is announced that ‘12 
Baskets of Groceries Given Away at 4 p.m.’ It is noted that each person who 
registers at the store will be entitled to participate in a drawing for the prizes.” 

. transmitting a program of the El Portal Theatre containing the state- 
ment ‘Thursday is Bank Night.’ It is understood that this announcement has 
reference to a plan for awarding prizes by means of a drawing to persons who 
register their names at the theatre.” 


49 The Federal Trade Commission issued a number of Cease and Desist Or- 
ders against candy distributors to curb unfair competition in interstate commerce 
by the sales device known as “break and take” packages. The price to be paid 
for each package was only ascertainable after the purchaser had selected at ran- 
dom the package from an assortment and broken the package selected, inside of 
which he would find a slip with the price to be paid marked thereon. The lead- 
ing case condemning this lottery scheme is Federal Trade Commission v. Kep- 
pel, 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 (1934). See also Federal 
Trade Commission Cease and Desist Orders in proceedings against C. F. Bon- 
sor and Co., Inc. (Docket No. 99, 1918) ; Brumage-Loeb Co. (Docket No. 100, 
1918) ; R. F. Keppel and Bro. Inc. (Docket No. 1816, 1931); Brux Candy Co. 
. ye. Docket No. 1892, 1934) ; Bonita Co. (Docket No. 2263, 1935) and scores 
of others. 
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method of competition in interstate commerce, and it has 
been upheld in this view by the courts. That the scheme 
condemned is in violation of state and not Federal laws 
is of no importance. Thus, a radio station probably faces 
interdiction from two sources: in broadcasting a lottery 
it violates the Communications Act and at the same time 
the Federal Communications Commission may also find 
that it has acted contrary to the public interest in violat- 
ing the laws of the state in which it is located. 


CHANCE 


Chance is the most difficult of the three elements to de- 
fine. Its prime attribute is inequality. The courts have 
uniformly agreed that it is this inequality of distribution 
which is the very essence of a lottery. 

Thomas, in his work, ably treats on lot or chance.” 
There is no such thing as pure chance, he points out, be- 
cause there is probably a cause for every event. Chance 
is rather conceived as inhering in the events themselves, 
which are to occur in the future, or in ignorance of the 
events, which have already been determined. Even this 
distinction is more apparent than real, “for on a more 
critical examination we will find that our conception of 
chance whether it relates to an event that has not occurred 
or to an unknown event that has occurred, relates, in fact, 
to the state of our knowledge in regard to the event in both 
cases. In the one case, we are ignorant of what will occur, 
while in the other we are ignorant of what has occurred, 
and in both cases we venture our money solely on account 
of our ignorance.” 


Those who devise lottery schemes are quick to attempt 
circumvention of the law by adding to the schemes ele- 
ments of certainty as well as chance. To cope with such 
schemes the law was amended to add the words “depend- 
ent in whole or in part upon lot or chance.” However, 


50 THOMAS, op. cit. supra note 20, at pp. 43-80. 
51 Id. at p. 48. 
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this addition was scarcely necessary, as the courts had al- 
ready uniformly ruled that where any element of chance 
existed, the other elements being present, the scheme was 
a lottery.” Thus, in Horner v. United States and People 
v. Wolff® it was held that where the elements of certainty 
go hand in hand with the elements of lot or chance in an 
enterprise offering prizes, the former elements do not de- 
stroy the existence or effect of the latter. 

Chance exists where the inducement takes the form of 
possibility of greater return, even though some return is 
guaranteed, the gambling spirit being engendered by the 
uncertainty of the enrichment and the appeal to cupidity. 
Thus chance inheres in the very inequality of the prizes.” 
No drawing is necessary if to the adventurer the award is 
by chance.” 

Closely allied in principle are “first” schemes and 
“chain letter” schemes, as they are popularly called. It 
is difficult to conceive of any plan which would legalize 
such schemes. For example, this radio announcement is 
broadcast: “The first ten people to present to Jones Com- 
pany their solution of this puzzle will each be given $5 in 
prize money.” ‘The puzzle may be possible of solution 
through skill, but in the “first” aspect it is manifest that 
an infinite number of contingencies and inequalities exist 
as to the participants within the service area of the radio 
station. The person living ten miles distant would be at 
a disadvantage compared with the person living within a 
block of the offeror. And even though one hundred con- 
testants arrived at the same time with a correct solution, 
it would be impossible for the contest judge to select a 

52 In 19 Op. Att’y Gen. 679 (1890) ; 23 Op. Att’y Gen. 207 (1900) and 23 Op. 
Att’y Gen. 492 (1901), it was held that a series of “guessing contests” were not 
lotteries as lacking the elements of chance because some degree of skill in esti- 
mating was involved, but these opinions were reversed in 25 Op. Att’y Gen. 286 
(1904), and were later rendered entirely moot by the addition to the postal 
statute of the words “in whole or in part.”’ See also United States v. McKenna, 
149 Fed. 252 (W. D. N. Y. 1906) ; People v. Lavin, 179 N. Y. 164, 71 N. E. 753. 

68 43 N. Y. Sup. 421 (1897). 

54 Carl Co. v. Lennon, 148 N. Y. S. 375, 86 Misc. Rep. 255 (1914); State v. 


Perry, 154 N. C. 616, 70 S. E. 387 (1911) ; Randle v. State, 42 Tex. 580 (1875). 
55 People v. Hecht, 119 Cal. App. 778, 3 P. (2d) 399 (1931). 
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group of ten winners by any but an arbitrary and chance 
method. ‘Chain letter” enterprises have as their induce- 
ment the awarding of prizes on the basis of one’s position 
or relative standing in line. The theory is “the early bird 
gets the worm.” After the first few “pay offs,” many con- 
tingencies governing one’s standing are so remote as to be 
unascertainable. Even where the schemes are so planned 
that eventually all participating will receive a prize, but at 
different times, it is apparent that an inequality of chance 
prevails. MacDonald v. United States,” State, etc. v. 
Hughes," and New v. Tri Bond Sales Corp.,” are excel- 
lent authorities on such schemes. 

With regard to “best” contests it is possible here to 
point out only a few considerations. If clear and definite 
rules are laid down to guide the contestants and impartial 
judges are selected in advance, there is reasonable assur- 
ance that skill will decide the winner, providing, of 
course, that the whole scheme is susceptible of the appli- 
cation of intelligence. Thus, the latest assault upon the 


lottery laws are schemes simulating the Irish sweepstakes. 
A number of poorly drawn cartoons are set forth, and the 
contestant may select the “best” title for each from a list 
of twenty suggested titles. But practically each title 
could fit any of the cartoons. There is no possibility of 
exercising skill. Any combination might be selected, and 
the judgment must necessarily be by caprice.” 


PRIZE 


Thomas states that prize exists where the winner re- 
ceives more than he invests and the difference between 





56 63 Fed. 426 (C. C. A. 7th, 1894). 

57 299 Mo. 529, 253 S. W. 229 (1923). 

5819 F. (2d) 671 (App. D. C., 1927), cert. denied 275 U. S. 551, 48 Sup. Ct. 
114, 72 L. ed. 420 (1927). 

59 Clothed in the garb of “charity,” or “public safety” or “to legalize lotteries” 
a species of lottery schemes has overrun the country during recent months. 
Salient features of these schemes are imitation of the Irish sweepstakes and at- 
tempt to conceal the element of chance. The post office department recently 
issued Fraud Orders against the sponsors of three new schemes, “The Grand 
National Treasure Hunt” (Apr. 10, 1936), “Golden States Contest” and “Na- 
tional Conference on Legalizing Lotteries” (Apr. 29, 1936). See infra note 67. 
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what he invests and what he receives must not have been 
earned by him. The size of the prize is of no moment. 
As was stated in State, etc. v. Nebraska Home Co.,” a 
prize may be anything of value. It may be a preference 
or privilege in the distribution of a common fund. 

By statutory mandate the Federal Communications 
Commission is directed to grant no licenses for new sta- 
tions and to grant to no existing station a renewal of li- 
cense unless it first finds that such action would serve the 
public interest, convenience and necessity. Whether or 
not existing broadcasting stations are worthy of renewal 
of licenses depends upon their past conduct. This rule 
of law has been summed up by the courts in the words of 
Matt. 7: 20 “by their fruits ye shall know them.” ” The 
courts have also said that if broadcasting rights are 
abused “then this great science, instead of a boon, will 
become a scourge.” ” 

As expressed in its successively more stringent enact- 
ments, the Congress has found lotteries in all of their 
guises and forms not to be in the public interest. Through 
the findings of the Federal Trade Commission and the 
Post Office Department, the Executive has found lotteries 
to be inimical to the public. The Federal judiciary has 
consistently maintained this view, the United States Su- 
preme Court even as recently as Federal Trade Commis- 
sion Vv. Keppel stating with regard to the “broken pack- 
age” candy sales scheme, “Such devices have met with 
condemnation throughout the community. . . . It would 
seem a gross perversion of the normal meaning of the 
word, which is the first criterion of statutory construction, 
to hold that the method is not ‘unfair.’”” During recent 
sessions of several state legislatures movements in favor 





60 66 Neb. 349, 92 N. W. 763, 60 L. R. A. 448, 103 Am. St. Rep. 706, 1 Ann. 
Cas. 88 and note (1902). 

61 KFKB Broadcasting Ass’n. Inc. v. Federal Radio Commission, 47 F. (2d) 
670, 672 (App. D. C., 1931). 

62 Trinity Methodist Church South v. Federal Radio Commission, 62 F. (2d) 
850, 852 (App. D. C., 1932). 

63 Supra note 31. 


5 
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of lotteries failed.* State courts, with solitary exceptions, 
have not only found it necessary to adopt a strict view 
with regard to lotteries, but they have denied injunctive 
relief to complainants tainted with lottery connections as 
“not being in equity with clean hands” and they have 


denied redress to those claiming under lotteries.” 

There can be no doubt but that the broadcasting of in- 
formation concerning schemes containing the elements 
of a lottery in any degree or guise, is not in the public 
interest.” 


64 Cal., Conn., Ill., Mass. 

65 Retail Section of Chamber of Commerce of Plattsmouth v. Kieck, supra 
note 28. 

66 Market Plumbing and Heating Supply Co. v. Spangenberger, Maughs v. 
Porter, both supra note 28. 

67 Of special significance is the language of the Federal Communications Com- 
mission (Broadcast Division) in the decision in the Hammond-Calumet Broad- 
casting Corp. case (Station WWAE, Docket 3020, Feb. 21, 1936): “By way 
of excuse the station attempted to show that it had not been ‘advised concerning 
actions taken against some of its advertisers by city, state, or Federal agencies. 
However, the actions were matters of public record. Licensees have the posi- 
tive, unqualified responsibility of serving the public interest as a matter of law.” 
This language reiterates the basic theory of the Communications Act, i. e., that 
the broadcast licensee is responsible for a// material broadcast over his station. 
The radio law looks to the licensee for satisfaction if its provisions are violated, 
and not to third parties who may victimize a licensee by urging upon him a 
lottery program under color of legality. The licensee must, therefore, be at 
all times vigilant. 

Undoubtedly the promoters of lottery schemes will endeavor to secure radio 
time because the air as a medium lends itself most efficaciously to lottery ad- 
vertising. Indeed, a large number of the schemes could be played with a 
radio announcer as the croupier. E.g., “Beano,” recently condemned as a 
lottery in People v. Welch, 269 Mich. 449, 257 N. W. 859 (1934). The cards 
used in the scheme could be distributed by the advertiser, and the numbers to 
fill them announced on his radio hour. But the scheme would still be a lottery. 

“Best contests” will bear close attention at this time in view of the fate of 
the so-called “legal lotteries” which are sweeping the country (see supra note 
59). At this writing one of the sponsors of three such contests against which 
Post Office Fraud Orders were issued, asked for a restraining order against 
the enforcement of the Fraud Order. Ass’n for Legalizing American Lotteries, 
Inc. v. Goldman, Postmaster (S. D. N. Y. May 2, 1936). Judge Knox refused 
the order pendente lite, saying, inter alia, “As I view the contest, if such it can 
be called, it is of such nature that its legality is open to serious question. I 
have difficulty in seeing how the winners can be selected in accordance with a 
reasonable standard of correctness. An inspection of the cartoons and their 
possible titles would indicate that the selection of winners can hardly be any- 
thing than arbitrary and capricious, or by chance.” This court-order probably 
foreshadows the eventual disposition of the cases in the Federal courts. The 
- opinions of the Solicitor of the Post Office Department certainly justify 
this view. 
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EDITORIAL NOTES 


CONSTITUTIONALITY OF STATE UNEMPLOYMENT COMPENSATION 
LEGISLATION UNDER THE SociaAL SECURITY ACT: 
Tue NEw York DECISION 


The federal-state system of unemployment compensation over- 
shadows in both immediate and long-range significance all other 
legislation of recent years, not even excepting the far-flung though 
ill-fated NRA.* Vast administrative machinery must be built; fabu- 
lous sums in contributions will be collected and distributed ; innumer- 
able legal problems and practical difficulties are inevitable. Super- 
latives can picture only faintly the scope of this new development. 

The constitutional validity of the state laws is a question of para- 
mount importance, since those laws provide the actual working sys- 
tems, in detail, as well as in most of the major features.27 The New 
York Court of Appeals, first state court of last resort to consider the 
matter, sustained the New York Unemployment Insurance law* in 
its entirety.* 


1 Limitations forbid a treatment of any other than the legal aspects of unem- 
ployment compensation. The general literature on the subject is voluminous. 
For a good working background, see the excellent symposium on the subject, 
(1936) 3 LAw anp CONTEMPORARY ProBLEMsS 1-172. 

2 The Federal Social Security Act, 49 Strat. 620 (1935), 42 U. S. C. Supp. 
I §§ 301-1305 (1935), provides only for a payroll tax against which may be 
credited contributions paid to a state fund up to 90% of the federal tax, and 
for grants to states for the administration of their respective laws. 


3.N. Y. Lasor Law §§ 500-531. The law covers all employment of which 
all or the greater part of the work is to be performed within the state, or 
where the contract of employment is entered into within the state and the work 
is in any part to be performed therein, except employment as a farm laborer, 
employment by an employer of his spouse or minor child, or service performed 
in the employ of a nonprofit organization. Employers (except the state, mu- 
nicipal corporations, and other governmental subdivisions) of four or more 
persons in the employments covered are subject to a 3% payroll tax, the pro- 
ceeds of which constitute a single fund which is the sole source of all benefit 
payments. An employer of employees or subcontractors who have employees 
is generally deemed the employer of such employees. Benefits, beginning in 
two years, will be payable to an employee (in an employment covered) who is 
totally unemployed and has had not less than 90 days of employment in the 
preceding 12 months, or (in the alternative) not less than 130 days of em- 
ployment in the preceding 24 months. Compensation will be paid at the rate 
of one week of benefits for every 15 days of employment and will amount to 
50% of the employee’s full-time weekly wages, but will not exceed $15 nor be 
less than $5 per week. After registering as unemployed the applicant must 
undergo a three weeks waiting period before benefits begin, but if his unem- 
ployment has been caused by misconduct in connection with his employment 
or by a strike or other industrial controversy, the waiting period is extended 
to 10 weeks. An applicant is disqualified for benefits if he refuses to accept any 
offer of employment for which he is reasonably fitted by training or experience, 
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However pleasing the decision may be in result, it is difficult to 
escape disappointment with the opinion itself, in its failure to treat 
the questions involved with greater discrimination and particularity 
and in its omission of discussion of cases and analogies which appear 
to be in point.° For no one can gainsay the tremendous effect of a 
case of first impression in shaping future decision, particularly on a 
matter of such vast proportions and by a court of such enviable stand- 
ing, and as a guide and persuader in the constitutional tests of the 
laws of other states which are to follow. 

Perhaps the most striking feature of the opinion rendered by the 
New York court is its sweeping approach to the problem before it. 
Instead of working from the theory that the burden of unemployment, 
as a constantly recurring problem of modern industry, should be 
charged to industry as one of its costs, the court postulates the abso- 
lute obligation, indeed the inescapable necessity, of the government to 
care for the unemployed. From there on, the problem is simply one 
of legislative discretion, and instead of taxing all of the people directly 
and handing out benefits in the form of a dole, the lawmakers were 
free to select the method adopted of exacting from employers (who 
certainly are not so unrelated to the matter as to stamp the tax as 
unreasonable) regular contributions to constitute a fund for the bene- 
fit of unemployed workers. It has been shown that the choice of a 
logical approach to a constitutional problem is as effective as any 
logical presumption, and may actually determine the result. Here 
the effect of that choice was to simplify the problem to such an ex- 
tent that many of the objections raised against this type of legislation 
were practically obliterated.” 

Freely admitting that the experience of the last few years has made 


unless acceptance would require his joining a company union, or there is a 
strike or other industrial controversy in the establishment in which employ- 
ment is offered, or the employment is an unreasonable distance from his resi- 
dence, or the wages, hours, or conditions of employment are substantially less 
favorable than those prevailing in the locality. 

4 Chamberlin, Inc. v. Andrews (with two other related cases), N. Y. Times, 
Apr. 16, 1936, p. 16, col. 2. 

5 For example: Rice, A Note on the Constitutionality of State Unemployment 
Compensation Laws (1936) 3 LAw anp CoNTEMPORARY ProsLEMs 138; Legis. 
(1935) 4 ForpHAm L. Rev. 485; Legis. (1935) 35 Cor. L. Rev. 1262. 

6 Collier, Gold Contracts and Legislative Power (1934) 2 Geo. Wasu. L. 
Rev. 303, 312-13. 

7 For instance, in two of the cases the lower court, sustaining the law for 
the most part, ruled that the provisions for the payment of benefits to persons 
who have lost their employment through misconduct or because of a strike were 
unjustifiable and violative of due process. Chamberlin, Inc. v. Andrews, 286 
N. Y. Supp. 242, 276 (1936). From the standpoint of the employer that con- 
clusion seems inescapable, but when emphasis is placed upon governmental 


responsibility for the unemployed, the particular cause of unemployment becomes 
relatively unimportant. 
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abundantly clear the government’s obligation to the unemployed, and 
conceding that that underlying fact is paramount as furnishing the 
justification for the legislation,* does it necessarily follow, or does it 
follow at all, that that obligation should constitute the prime factor in 
the determination of the constitutional validity of a specific legislative 
solution for the evil? It would seem that, however great the need for 
a remedy, the urgency of the need should not be allowed to foreclose 
careful and thorough consideration and treatment of the legality of 
that particular remedy. The broad approach adopted is interesting, 
however, as an indication of changes in ideas wrought by depression 
experiences: there is now no question whether the “social interest in 
individual life’ justifies unemployment relief measures; the question 
is what measure, since the government does have the burden of aiding 
the unemployed, is the best from the government’s point of view. Pri- 
mary concern has shifted from the individual to the government or 
the people as a whole. 

Unemployment compensation laws are without precedent in this 
country, and they cannot, from the legal viewpoint, be pigeon-holed 
into any convenient category. The closest analogy, undoubtedly, is 
workmen’s compensation, and cases dealing therewith were heavily 
relied upon before the decision in the Chamberlin case as the principal 
basis for the solution of the constitutional problems involved in un- 
employment compensation. Unfortunately, the court discusses none, 
in fact cites none, of these cases. The parent workmen’s compensa- 
tion decision is the well-known case of Jves v. South Buffalo R. Co.,° 
in which the first New York act was held to be a denial of due process 
of law in violation of both the state and federal constitutions, on the 
ground that the imposition of absolute liability for accidents arising 
out of employment on the employer could not be justified unless the 
imposition could be brought under the police power. This, however, 
the court felt was impossible, since it could see no relation between 
the provision for swift and certain compensation for injury and the 
health, safety, and welfare of the workman. After a constitutional 
amendment’® in 1914, a new workmen’s compensation law was en- 
acted and sustained on the basis of the curative power of the amend- 

8 The state filed an elaborate economic brief showing (1) the great extent 
and burden of unemployment and its enormous cost to the community; (2) 
that the source of unemployment is the interdependence and instability of in- 
dustry, making the problem one for the business community as a whole and 
rendering it impossible for individual firms or industries to cope with the 
problem; (3) the advantage of the choice of unemployment insurance and the 
pooled fund plan as a means of meeting the risk of unemployment; and (4) 
the reasonableness of a payroll tax as the best and fairest method of distribut- 
ing the cost. 


9201 N. Y. 271, 94 N. E. 431 (1911). 
10 N. Y. Const., Art. I, § 19. 





EDITORIAL NOTES 501 


ment," but it was also held to meet the requirements of due process 
under the Fourteenth Amendment. 

It was not until 1917 that the Supreme Court, deciding three 
cases,’ each of which involved a different type of statute, put its stamp 
of approval on workmen’s compensation. New York Central R. R. 
Co. v. White’* involved the New York statute which imposed liabil- 
ity upon employers to make compensation, on a fixed scale, for acci- 
dents incurred in certain occupations declared to be hazardous. After 
stating that the existing common law rules affecting the employer’s 
liability for personal injuries to employees were not immune to rea- 
sonable change by the states, the court argued that a scheme for fixed 
compensation was simply a substitute for the discarded common law 
rules of liability. The reasonableness of the substitution, from the 
standpoint of “natural justice,” was thought to inhere in the nature 
of industry and the employer-employee relation: 


“The pecuniary loss resulting from the employee’s death or 
disablement must fall somewhere. It results from something 
done in the course of an operation from which the employer ex- 
pects to derive a profit. In excluding the question of fault as a 
cause of the injury, the act in effect disregards the proximate 
cause and looks to the one more remote—the primary cause, as 
it may be deemed—and that is, the employment itself.” ™ 


The loss of the workman’s earning power as the result of an injury 
sustained in employment was said to be a “loss arising out of the 
business, and however it may be charged up, is an expense of the 
operation, as truly as the cost of repairing the broken machinery or 
any other expense that ordinarily is paid by the employer who is to 
bear the charge.” *° 

It will be noted that considerable emphasis was placed upon the 
fact that a workmen’s compensation plan is simply an alteration of 
rules applicable to existing obligations, and to that extent unemploy- 
ment compensation, which imposes an entirely new liability on the 
employer, differs materially from the former. But where workmen’s 
compensation imposed liability without fault, a new and substantial 
burden was added.’® This point was particularly apparent in the 


ane of Jensen v. Southern Pacific Co., 215 N. Y. 514, 109 N. E. 431 

12 New York Central R. R. Co. v. White, 243 U. S. 188, 37 Sup. Ct. 247, 
61 L. ed. 667 (1917); Hawkins v. Bleakley, 243 U. S. 210, 37 Sup. Ct. 255, 
61 L. ed. 678 (1917); Mountain Timber Co. v. Washington, 243 U. S. 219, 
37 Sup. Ct. 260, 61 L. ed. 685 (1917). 

13 Supra note 12. 

14 Td. at 205. 

15 Jd, at 203. 

16 See Hughes, C. J., dissenting in Railroad Retirement Board v. Alton R. 
Co., 295 U. S. 330, 383, 55 Sup. Ct. 758, 777, 79 L. ed. 1468, 1494 (1935). 
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Arizona Employers’ Liability cases’ in which certain state constitu- 
tional and statutory provisions which abolished the defense of fellow- 
service and made the question of contributory negligence always one 
of fact for the jury, and which, for certain occupations, imposed abso- 
lute liability on the employer for injuries due to conditions of the 
employment, except when caused by the negligence of the employee, 
were sustained. The dissenting justices thought that the legislation 
could not be supported on the authority of the workmen’s compensa- 
tion cases, because the employer was given no quid pro quo for the 
new burden of liability without fault."* While the majority clung to 
the argument that this was simply a substitute for the common law 
rules and that limitation of liability need not necessarily accompany 
liability without fault, it seems clear that, under the circumstances, 
that is merely a statement of the result, the justification being, as Mr. 
Justice Holmes put it in his concurring opinion: 
“Tt is reasonable that the public should pay the whole cost of 
producing what it wants and a part of that cost is the pain and 
mutilation incident to production. By throwing that loss upon 


the employer in the first instance we throw it upon the public in 
the long run and that is just.” ?® 


Likewise in Mountain Timber Co. v. Washington,”° where the work- 
men’s compensation statute exacted regular contributions from em- 
ployers to make up a fund out of which to compensate for industrial 
accidents, the fact that a new obligation was imposed upon employers 
—to contribute to benefits for employees of business rivals—was not 
thought to constitute a fatal defect in the law. 

It has been suggested that an additional ground for distinguishing 
workmen’s compensation from unemployment compensation is the 
difference in the causal nexus between employment and accident and 
employment and unemployment.** That is, an injury is compensable 
only if arising out of employment, whereas unemployment is generally 
not caused by the employment or by the employer but by major fac- 
tors beyond his control. Of course, with workmen’s compensation 
many of the causes of accident are beyond the employer’s control, 
and as to unemployment, the careful management of a business may 
result in reducing it effectively. It is true, too, that unreasonable 
timidity about prospects may, where marginal conditions are involved, 
induce an employer to discharge workers where there is actually no 
need for the dismissal. From a legal, as distinguished from a social 





17250 U. S. 400, 39 Sup. Ct. 553, 63 L. ed. 1058 (1919). 
18 Td. at 452-53. 

197d. at 433. 

20 Supra note 12. 


21 Rice, supra note 5, at 147; Legis. (1935) 4 ForpHam L. Rev. 485, 495. 





EDITORIAL NOTES 503 


or economic viewpoint, the act of discharge by the employer furnishes 
a substantial causal relation between the conduct of the employer and 
the evils of unemployment. The common law held the employer lia- 
ble for wrongful dismissal amounting to breach of contract, just as he 
was answerable, when at fault, for personal injuries to the employee. 
The employer’s liability in the latter case was broadened by work- 
men’s compensation to include responsibility where he had done noth- 
ing wrongful in a common law sense, and in the same fashion, by a 
broadening of the common law in respect to the discharge of em- 
ployees, he may be made to compensate for his conduct in dismissing 
a worker. But the suggested distinction between workmen’s com- 
pensation and unemployment insurance really loses force when it is 
remembered that the cost of industrial accidents is shifted to industry, 
because those accidents are a constantly recurring and foreseeable in- 
cident to industry, the cost of which should therefore be borne by 
industry and finally by the consumers of the products of industry. 
The same may be said for unemployment: As to both industry is not 
a proximate, but it is more than a bare “but for,” cause. 

Another analogy which was expected to furnish a guide in the 
solution of the constitutional questions respecting unemployment com- 
pensation was the pooled fund cases, the most notable of which in- 
volved the bank deposit guarantee fund, adopted by the State of Okla- 
homa, the legality of which was upheld in Noble State Bank v. 
Haskell.?*, There was no doubt that under the operation of that law 
a portion of a bank’s property might be taken to pay the debts of an 
insolvent rival, but Mr. Justice Holmes, speaking for the court, 
thought that “an ulterior public advantage may justify a compara- 
tively insignificant taking of private property for what, in its imme- 
diate purpose, is a private use, and . . . it would seem that there may 
be other cases besides the everyday one of taxation in which the share 
of each party in the benefit of a scheme of mutual protection is suffi- 
cient compensation for the correlative burden that it is compelled to 
assume. At least if we have a case within the reasonable exercise of 
the police power . . . no more need be said.” ** The alleviation of the 
distress and burden, both public and private, of unemployment is cer- 
tainly as much of an “ulterior public advantage” as the safeguarding 
of the banking system, and consequently the relatively small taking 
of the property of employers to constitute a pooled fund to effectuate 
this public purpose would seem justifiable as a proper police measure. 





22219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112. The law exacted contribu- 
tions from all state banks on the basis of daily deposits, the resulting fund 
to be used to cover the demands of depositors of banks which could not meet 
their obligations. 

23 Td. at 110-11 
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The use of pooled funds in connection with workmen’s compensa- 
tion was considered and approved in Mountain Timber Co. v. Wash- 
ington,** where the statute divided the industries of the state into 
classes, according to their hazardousness, and provided for a fund for 
each class to consist of contributions from employers in the class. 
Each fund was to be used to compensate only for accidents occurring 
in industries in its class, and the policy was declared to be that the 
funds were ultimately to be neither more nor less than self-supporting. 
To this end provision for the reduction in the employer’s rate of con- 
tribution upon the basis of his accident experience was contained in 
the Act. Admitting that the employer would be forced to contribute 
to compensation for the employees of his more negligent competitors, 
the court concluded that the burden was not unfairly distributed, hav- 
ing regard to the causes that give rise to the need for such legislation. 
The attempt to apply the burden fairly by classification according to 
hazardousness and by the provisions for minimum contributions ac- 
cording to needs and experience was particularly persuasive with the 
court. But it should be noted that an industrial accident may be 
attributed to a particular employment with probable justice, and the 
causal connection between the employment and the injury being rela- 
tively close, industries are more easily and equitably classified on the 
basis of their relative hazardousness, than they could be either fairly 
or possibly, considering the “tangled roots” of unemployment, on the 
basis of risk of unemployment. Unemployment is a problem of in- 
dustry as a whole,”* and while future experience and study may dis- 
close some more equitable basis of apportionment, the fairest present 
method may well be thought to be to spread the burden equally over 
all employers. 

A long line of similar cases uphold the right of the state to exact 
taxes from one group for the purpose of creating a fund out of which 
to compensate another group or to finance regulatory measures where 
the need for compensation or regulation is, in some manner, directly 
or indirectly, brought about by the group taxed. Thus the sheep dog 


cases support the enforcing of contributions from all dog owners which 
go into a fund to compensate owners of sheep injured or killed by 
dogs, without regard to which particular dog had created the loss.*° 
The Head Money cases** approved a tax on aliens brought into the 


24 Supra note 12. 

25 See the state’s economic brief, supra note 8. 

26 McGlone v. Womack, 129 Ky. 274, 111 S. W. 688 (1908); Tenney v. 
Lenz, 16 Wis. 566 (1863); Van Horn v. People, 46 Mich. 183, 9 N. W. 246 
(1881); Longyear v. Buck, 83 Mich. 236, 47 N. W. 234 (1890); Cole v. 
Hall, 103 Ill. 30 (1882); Holst v. Roe, 39 Ohio St. 340 (1883). 

27112 U. S. 580, 5 Sup. Ct. 247, 28 L. ed. 798 (1884). 
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United States, to be paid by the owners of the ships transporting 
them. The money went into a single fund to be used for the relief 
of indigent aliens, and the court felt that the act was necessary to the 
protection of the people into whose midst the aliens were deposited 
by the steamships.** In commenting upon cases of this nature, Mr. 
Justice Roberts, speaking for the court in the AAA case,** said: 

“. .. the expropriation of money from one group for the benefit 
of another . . . is constitutional when imposed to effectuate regu- 
lation of a matter in which both groups are interested and in 
respect of which there is a power of legislative regulation.” *° 

Perhaps the most formidable obstacle to a pooled fund plan of 
unemployment compensation was the decision of the Supreme Court 
in Railroad Retirement Board v. Alton R. Co.** in which the Rail- 
road Retirement Act of June 27, 1934 ** was declared to be uncon- 
stitutional. That Act treated all carriers as a single employer and all 
employees as employees of a single employer. Contributions from 
carriers and their employers were to be pooled in a single fund out 
of which pensions were to be paid to all railway employees, based 
upon wages and length of service. Various features of the Act were 
distasteful to a majority of the court, among which were the retro- 
active provisions ** and the disparities resulting from a combination 
of these provisions and the pooling system. For instance, many, but 
not all, of the carriers had employees over the retirement age fixed by 
the Act. Thus immediately carriers having no such employees would 
be required to contribute to pensions for employees of others. The 
inapplicability of the case to our problem lies, first, in the funda- 
mental differences between pensions and unemployment compensation. 
Ages, wages, and length of service, the basis for pension payments, 





28 Other cases of this type are: State v. Cassidy, 22 Minn. 312 (1875) (tax 
on saloon-keepers to create a fund for the erection and maintenance of an in- 
stitution for inebriates) ; Cooley v. Board of Wardens, 12 How. 299, 13 L. ed. 
996 (U. S. 1851) (vessels which did not receive pilots for entering or leaving 
port required to pay half-pilotage into fund for the relief of indigent pilots 
and their dependents); Dayton-Goose Creek R. Co. v. United States, 263 
U. S. 456, 44 Sup. Ct. 169, 68 L. ed. 388 (1924) (income of railroads in excess 
of fair return required to be paid into fund to be used to make loans to rail- 
roads in need of them). 

29 United States v. Butler, 3 U. S. Law Weck 373, 56 Sup. Ct. 312, 80 L. ed. 
(adv. op.) 287 (1936). 

30 Id. at 375. 

31 295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. 1468 (1935). 

82.48 Stat. 1283 (1934). 

83 The retroactivity of the pension plan which so greatly influenced the Su- 
preme Court’s decision is absent from the Unemployment Insurance Law which 
is wholly prospective in its operation. No benefits are payable for two years, 
and both the right to benefits and the amount thereof are based solely on 
services rendered after the enactment of the law by persons upon whose wages 
contributions have been paid. See supra note 3. 
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may be easily calculated and the proportionate share of each employer 
fixed, whereas the extent and incidence of unemployment does not 
lend itself to prediction by any such mathematical formula. Second, 
the impossibility of measuring the effect of any one cause inducing un- 
employment and the complexity and interdependence of the causes 
demonstrate that unemployment is a problem of industry as a whole, 
from which it follows that a fund pooling the contributions of all is 
an apposite solution. On the other hand, where a pension plan covers 
only one industry, superannuation may be attributed to individual 
employments and the respective shares of individual employers com- 
puted exactly. 

The third distinction is one which inheres in the belief of the Su- 
preme Court that no compulsory pension plan, much less the one 
under consideration, could be a valid regulation of interstate com- 
merce within the power of Congress to enact. This circumstance 
must be recognized as coloring the court’s determination of the due 
process questions ; indeed, the court admitted as much.** The theory 
adopted by a majority of the court was that the question of whether 
an attempted congressional regulation of interstate commerce is proper 
depends, not upon whether Congress has regulated commerce, but 
upon whether it has properly exercised the power by a choice of means 
that bear a reasonable relation to the ostensible exertion thereof.** 
Thus, in addition to due process limitations, the power of Congress 
to compel railroads to adopt pension plans is limited from scratch by 
restrictions developed by free judicial judgment. But the sovereign 
power of a state to enact police regulations, as expounded in Noble 
State Bank v. Haskell*® and the Nebbia case,** cannot be thought 
subject to such primary limitations. Not the sphere or the field of 
state police power is limited, but only its method of exercise. Some- 
thing akin to this distinction is apparently what the New York court 
in the Chamberlin case had in mind in differentiating the Railway 
Pension case, when it said of the Retirement Act: 


“Tt could not be sustained as a police regulation or within the 
police power, as no such power exists in the Federal Govern- 





34“These conflicting views open two fields of inquiry which to some extent 
overlap.” The footnote to this statement is: “When the question is whether 
Congress has properly exercised a granted power the inquiry is whether the 
means adopted bear any reasonable relation to the ostensible exertion of the 
power. . . . When the question is whether legislative action transcends the 
limits of due process guaranteed by the Fifth Amendment, decision is guided 
by the principle that the law shall not be unreasonable, arbitrary or capricious, 
and that the means selected shall have a real and substantial relation to the 
object sought to be attained . . .” 295 U.S. at 347-48. 

35 Powell, Commerce, Pensions, and Codes (1935) 49 Harv. L. Rev. 1, 6. 

36 Supra note 22. 


387291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 
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ment, and the Act failed to come within the field of interstate 
commerce as stated in the opinion.[**] Even the police power of 
the State might fall far short of enabling the Legislatures of the 
States to provide for pensioning employees in favored industries 

or employment.” *° 
The analysis of the various pooled funds of established legality 
which the Supreme Court made in distinguishing them from the pen- 
sion fund, would seem to have called for a corresponding analysis by 
the New York court in upholding the unemployment compensation 
fund. Particularly should this have been done with respect to the 
workmen’s compensation fund involved in the Mountain Timber Co. 
case *° which Mr. Justice Roberts thought justifiable in view of the 
attempt therein made to equate the burden according to the risk. Un- 
like many state unemployment compensation laws, New York’s does 
not provide for merit rating,*' that is, a scheme for fixing the em- 
ployer’s rate of contribution according to the amount of unemployment 
suffered in his business, and in view of the interpretation of the 
Mountain Timber Co. case arrived at by the Supreme Court, it was 
predicted that the New York law would be the most difficult of all 
to sustain.** An authoritative consideration of this point would have 
been invaluable.** 

















38 It is submitted that this should read: “The Act could not be sustained as 
a police regulation, because it failed to come within the field of interstate 
commerce.” The federal government exercises what might as well be called 
police power in its permitted fields, ¢.g., in interstate commerce. Cushman, 
National Police Power under the Commerce Clause of the Constitution (1919) 
3 MINN. L. REv. 289. 

39 Supra note 4, at p. 16, col. 7. This was the extent of the court’s distinc- 
tion of the Retirement case. 

40 Supra note 12. 

41 The New York law does direct the state advisory council to study the 
operation of the act with a view to classification of employers, occupations, or 
industries with respect to the frequency and severity of unemployment in each, 
and to report, not later than March 1, 1939, on the practicability of the estab- 
lishment of a rating system. N. Y. Lasor Law (1935) § 518 (4). 

42 Rice, supra note 5, at 148-49; Legis. (1935) 35 Con. L. Rev. 1262, 1286 
note 122. 

43 Other distinctions between unemployment compensation and railway pen- 
sions stand out. The cost of the pension system could not be shifted by the 
railroads to consumers, since there rates are fixed and no allowance was made 
for increased rates. (Compare the New England Divisions Case, 261 U. S. 
184, 43 S. Ct. 270, 67 L. ed. 605 (1923), where joint rates had been increased 
so that division left a fair return even to the carriers which received the least.) 
Practically all of the employers affected by the Unemployment Insurance Law, 
however, will be able to shift the cost imposed upon them to the consumer, since 
their prices are unregulated. Again, railroads, being only one industry, were 
probably prevented by labor competition from reducing wages to take up the 
pension costs, whereas unemployment compensation is so general in its appli- 
cation to all labor that employers would be able to make long term adjustments 
in payrolls to relieve themselves of part of the burden imposed by the system. 
The flexibility of basic wages permitted by the Unemployment Insurance Law 
may explain the New York court’s upholding it in the face of their decision 
striking down the minimum wage legislation rendered only a few weeks before. 
People ex rel. Tipaldo v. Morehead, 270 N. Y. 233, 200 N. E. 799 (1936). 
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Other constitutional points were similarly omitted or glossed over,** 
but enough has been said to indicate the course that a considered 
opinion might have taken. Unemployment compensation is a devel- 
opment that, in one form or another, is certain to be a permanent 
feature of our social system. Professor Beale has recently noted the 
emergence of a recognition that “society requires the final distribution 
of all [business] costs so that they will come into the cost of produc- 
tion or of use and be shared among the ultimate consumers,” *° and he 
feels certain that “in the immediate future we shall be forced to take 
further steps: industrial employment and support in old age must 
be secured by society by a species of insurance.” ** The sooner the 
basic constitutional problems relating to unemployment compensation 
are settled, the sooner full time and energy may be devoted to work- 
ing out the difficult problems of administration which inhere in the 
system. A deliberate, searching, and analytical opinion by the New 
York Court of Appeals would have contributed materially to the 
solution of the problem of legality in other states, but the sweeping 
character of that court’s decision might not be so persuasive with a 
doubtful court. Professor Powell said of the Schechter case ** that, 
paradoxically, had the opinion been narrower it might have been 
broader.** The appositeness of that observation to the Chamberlin 
case cannot be doubted. WuitFiELD H. MarsHA Lt. 


Wuo May QUESTION THE CONSTITUTIONALITY OF AcTs oF CoN- 
GRESS? SEVENTY-FOUR Cases HoLDING FEDERAL LEGISLATION 
INVALID 


With the constitutionality of eleven major New Deal legislative 
enactments as yet undetermined,’ the question of who may effectively 


44 For instance, the question of whether the exaction of employer contribu- 
tions could be considered a valid exercise of the taxing power. See Rice, 
supra note 5, at 139-45. This point was handled in the manner approved by 
the Supreme Court in its consideration of the pooled fund type of workmen’s 
compensation, by refusing to decide whether the law was a tax measure or an 
exercise of the police power. Mountain Timber Co. v. Washington, supra 
note 12, at 237. 

45 Beale, Social Justice and Business Costs (1936) 49 Harv. L. Rev. 593, 608. 

46 Jd. at 609. 

47295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

48 Powell, Constitutionalism and Federalism (1935) 14 N. C. L. Rev. 1, 20. 

1 Public Utility Act of 1935, 49 Srar. 820, 15 U. S. C. A. § 79 (1935); Se- 
curities Act of 1933, 48 Start. 74, 15 U. S. C. $77 (1934); Securities Exchange 
Act of 1934, 48 Stat. 881, 15 U. S. C. §78 (1934); Title II of NIRA, 48 
Stat. 200 (1933), 40 U. S. C. §401 (1934); Emergency Relief Appropriation 
Act of 1935, 49 Strat. 115, 15 U. S. C. A. §728 (1935); Second Railroad Re- 
tirement Act, 49 Strat. 967 (1935) 45 U. S. C. A. §215 (1935), 49 Start. 974 
(1935), 45 U. S. C. A. $241 (1935); Bituminous Coal Conservation Act of 
1935, 49 Start. 991, 15 U. S. C. A. §801 (1935); National Labor Relations 
Act, 49 Strat. 457, 29 U. S. C. A. § 160 (1935) ; Second Frazier-Lemke Amend- 
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challenge the validity of acts of Congress assumes paramount im- 
portance. Striking illustration of this is found in the recent multi- 
plication of constitutional attacks on Federal legislation through the 
media of stockholders’ suits? and bankruptcy or reorganization pro- 
ceedings.* Indeed, in the last two major constitutional cases decided 
by the Supreme Court of the United States, the AAA case* and the 
TVA case,® this question was possibly the most important point de- 
cided. Solely on this question did the Court split five-to-four in the 
TVA case. An answer to the question is at least implicit in each of 
the cases in which the Court has exercised its high prerogative of 
declaring Federal legislation invalid. An analysis of these cases, 
therefore, may formulate a composite authoritative answer. 

On seventy-four occasions since 1789 has the Supreme Court of 
the United States declared acts of Congress unconstitutional. Tax- 
payers were protected from an unconstitutional imposition in twenty- 
one cases decided adversely to the Government. Defendants in crim- 
inal cases were shielded by the Court from invalid laws in twenty- 
two cases. The constitutional jurisdiction of the courts has been the 
subject matter protected in four cases. Miscellaneous property rights 
and individual and governmental powers and privileges were pleaded 
by both plaintiffs and defendants in the remaining twenty-seven cases 
where the Court, recognizing the right to raise the question of con- 
stitutionality, declared acts of Congress invalid. 

Taxpayers Suits. Taxpayers have been the successful litigants in 
many of the cases. In some of these suits, the taxpayers were the 
parties plaintiff who were affirmatively assailing the legislation, while 
in others they were parties defendant who pleaded the invalidity of 
the legislation in order to avoid a tax liability. Taxpayers of the 






ments to the Bankruptcy Act, 49 Strat. 945 (1935), 11 U. S. C. Supp. I § 203 
(1935) ; Social Security Act, 49 Stat. 531 (1935), 42 U. S.C. A. c. 7 (1935). 

2 Infra note 5; and Carter v. Carter Coal Co., (Sup. Ct. D. C. 1935), 3 
U. S. Law Week 225, 233, 638, note (1936) 4 Geo. Wasn. L. Rev. 244, cer- 
tiorari granted, case argued before the United States Supreme Court March 12, 
1936; Tway v. Glenn (W. D. Ky. 1935), 3 U. S. Law Week 219, note (1936) 
4 Geo. Wasu. L. Rev. 244, cert. granted, 56 Sup. Ct. 371 (1935), case argued 
before the United States Supreme Court March 12, 1936; Public Utility Inv. 
Corp. v. Utilities Power and Light Corp. (E. D. Va.), Dec. 17, 1935. 

3 Infra note 4; Continental Bank v. Chicago R. I. & P. Co., 294 U. S. 648, 
55 Sup. Ct. 595, 79 L. ed. 1110 (1935) ; Norman v. Baltimore & O. Ry. Co., 
294 U. S. 240, 294, 55 Sup. Ct. 407, 79 L. ed. 885, 895 (1935); In the Matter of 
American States Public Service Co., 12 F. Supp. 667 (D. Md. 1935); In the 
Matter of Central West Public Service Co., 13 F. Supp. 239 (D. Del. 1935); 
Tway v. Glenn, supra note 2; In re Public Utilities Securities Corp., N. D. IIL, 
Nov. 27, 1935; Burco, Inc. v. Whitworth, 2 U. S. Law Week 151 and 571, 
81 F. (2d) 721 (C. C. A. 4th, 1936), cert. den. 3 U. S. Law Week 735. 

43 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 (1936). 

53 U. S. Law Week 524, 56 Sup. Ct. 466, 80 L. ed. (adv. op.) 427 (1936). 

® WARREN, CONGRESS, THE CONSTITUTION AND THE SUPREME Court (Revised 
ed. 1935), 304-340. 
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latter class are in nearly all cases in a position to show a sufficient 
interest to be allowed to raise the question, while those of the former 
group may and do generally have a rather onerous burden of satisfy- 
ing the Court that they are in a position to attack the questioned 
enactments. 

The first taxpayer successfully to assail an act of Congress was 
Judge J. M. Day, who was taxed on his income as a judicial officer 
of Massachusetts.? After paying the tax under protest he brought 
suit to recover it. The Court expressed no doubt of his right to ques- 
tion the tax, devoting the whole opinion to a discussion of the con- 
stitutional issues. 

But not every person who alleges that he is a taxpayer can thereby 
satisfy the Court of his right to raise the question. Thus, in Heald 
v. District of Columbia,’ the plaintiff, a resident of the District, whose 
property was situated there, and none of which was exempt, paid an 
intangible property tax under protest and brought an action to re- 
cover, claiming the tax was invalid as it would tax a non-resident 
engaged in business there for all intangibles he owned, wherever 
situated. The Court ruled that plaintiff must show that he himself 
is within the class of persons with respect to whom the act is uncon- 
stitutional and that the alleged unconstitutional feature injures him. 

In two cases, however, in which the Supreme Court ruled acts 
of Congress invalid, such reasoning was not applied. In United States 
v. Railroad Company,’ decided prior to the Heald case, the govern- 
ment sued the Railroad Company in assumpsit and for money had 
and received, to recover what it alleged was a valid tax on all interest 
payable by the latter. By the law the tax was to be deducted from 
what would otherwise have been payable to the creditor of the Rail- 
road Company. In the course of the opinion the Court said, “The 
corporation parts not with a farthing of its own property. Whatever 
sum it pays to the government is the property of another.” *° 

Thus, the Railroad Company was not asserting the invalidity of 
the law in order to escape liability, for in its own right it had none, 
and it had already been determined in a prior case that the railroad 
was not liable to the creditor for having deducted the amount of the 
tax from the interest payments.’* The city of Baltimore, the creditor, 





7 The Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870). 

8259 U. S. 114, 22 Sup. Ct. 434, 66 L. ed. 852 (1922). 

917 Wall. 322, 21 L. ed. 597 (U. S. 1872). 

1017 Wall. 322, 326-7. 

11 Baltimore v. Baltimore Railroad, 10 Wall. 543, 19 L. ed. 1043 (U. S. 1870). 
From a reading of the two cases it would not be ascertainable that they in- 
volved the identical tax, but in the brief of the Railroad Company in the second 
case, counsel point out that the controversy is the same as that in which relief 
had been denied to the city of Baltimore. See briefs and records of Supreme 
Court cases on file in the Library of Congress. 
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had already sued to recover from the Railroad Company the amount 
which the latter had deducted and paid under protest to the govern- 
ment. Inasmuch as the statute gave a right to the city to sue for the 
recovery from the government and thus raise the question of the 
constitutionality of the tax, the Supreme Court denied the city the 
right to question the validity of the act in its suit against the Railroad 
Company. Since the only reason the tax was held invalid was that 
it taxed the governmental functions of the city of Baltimore, it is 
clear that the Railroad Company was not within the class of persons 
with respect to whom the tax was invalid, nor did the invalid feature 
injure it, as whatever amount it paid as a tax was the property of 
another. A refusal by the Court to entertain a suit involving the 
validity of the tax in United States v. Railroad Company would have 
been in line with its earlier decision in Baltimore v. Baltimore Rail- 
road, and would have left the interested party, the city, with an ade- 
quate remedy to protect its interest by suing at law for a recovery 
of the amounts paid under protest. 

In Indian Motorcycle Company v. United States,’* decided after 
the Heald case, suit was brought for the recovery of taxes paid under 
protest. The claimant alleged that he paid the tax but passed it on 
to the municipality to whom the motorcycles were sold, and that since 
the motorcycles were to be used by the city in its police work the 
tax was upon the municipality, and constituted a burden on it in the 
performance of a governmental function. By the claimant’s own 
allegations the unconstitutional feature did not injure him, nor was 
he within the class of persons with respect to whom the act was 
unconstitutional, yet the Court entertained jurisdiction of the case 
and declared the tax invalid. 

At common law, and for many years under the Federal statutes, 
protest at the time of payment of a tax was a condition precedent to 
the recovery.** In United States v. Hvoslef** the Supreme Court 
found a legislative intent to allow the suit without a showing of pro- 
test, by referring to the legislative history of the revenue acts in ques- 
tion.*® 

Stockholders’ Suits. A shareholder, suing on his own behalf, and 
as a representative of all others similarly situated, may challenge the 
validity of a Federal tax which he alleges his corporation is about to 


12 283 U. S. 570, 51 Sup. Ct. 601, 75 L. ed. 1277 (1931). 

13 Cheesbrough v. United States, 192 U. S. 253, 24 Sup. Ct. 262, 48 L. ed. 
432 (1904) ; United States v. New York & C. M. S. S. Co., 200 U. S. 488, 26 
Sup. Ct. 327, 50 L. ed. 569 (1905). 

14 237 U. S. 1, 35 Sup. Ct. 459, 59 L. ed. 813 (1914). 

15 No protest at the time payment is made is required as a condition precedent 
to recovery today, 26 U. S. C. A. § 1672-3(b) (1934) ; Moore Ice Cream Co. v. 
Rose, 289 U. S. 373, 53 Sup. Ct. 620, 77 L. ed. 1265 (1933). 

6 
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pay. The complaining shareholder proceeds on the ground that the 
managing directors would be guilty of a breach of trust in paying 
in the invalid tax.’® 

Similarly, the members of the Chicago Board of Trade were al- 
lowed to contest the validity of the Futures Trading Act in a suit 
against the Board, its president and directors, and the government 
officials upon whom would fall the duty of enforcement of the act.?’ 
The complainants alleged that to comply with the law would seriously 
injure the value of the Board of Trade to its members, and the pecu- 
niary value of their memberships would be greatly lessened, yet to 
refuse to comply would subject all contracts for the sale of future 
delivery of grain to a tax of 20c a bushel. Here again the members 
of a corporation were allowed to assert derivative rights in a suit to 
prevent their managing directors from breaching a trust in not resist- 
ing an unconstitutional act of Congress. 

That the breach of duty by the managing directors of a corporation 
may consist in their voluntarily making a contract with a third party 
who has no lawful authority to enter into such a transaction, is 
clearly shown in the TVA case.’** The complainant stockholders 
challenged the contract as injurious to the interests of the corpora- 
tion and as a transaction in violation of the constitution. The Court, 
in a five to four ruling, held the constitutional issue was properly 
before it, even though there was no allegation that the transaction was 
ultra vires the corporation. The alleged illegality may be found in 
the lack of lawful authority on the part of those with whom the cor- 
poration is attempting to deal,’® and even preferred stockholders may 
raise the question. 


16 Pollock v. Farmers Loan and Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 
39 L. ed. 759 (1894). 


17 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 
18 Supra note 5. 


19 The Court, by a vote of 8 to 1 upheld the constitutionality of the contract in 
question, but split 5 to 4 on the right of plaintiffs to sue. Justice Brandeis, 
concurring in the result, set forth his dissenting views as to the right of the 
stockholders to bring their action, outlining seven rules developed by the Court 
in cases where it has avoided passing upon the constitutional issues. Thus, the 
other side of the picture essayed in this note is painted by his opinion: 

“1. The Court will not pass upon the constitutionality of legislation in a 
friendly, non-adversary proceeding, declining because to decide such ques- 
tions ‘is legitimate only in the last resort, and as a necessity in the determina- 
tion of real, earnest and vital controversy between individuals. It never was 
the thought that, by means of a friendly suit, a party beaten in the legislature 
could transfer to the courts an inquiry as to the constitutionality of the legis- 
lative act.’ Chicago & Grand Trunk Ry. v. Wellman, 143 L. S. 339, 345. 
Cf. Lord v. Veazie, 8 How. 251; Atherton Mills v. Johnson, ae U.S & E 

“2. The Court will not ‘anticipate a question of constitutional law in advance 
of the necessity of deciding it.’ Steamship Co. v. Emigration Commissioners, 
113 U. S. 33, 39; Abrams v. Van Schaick, 293 U. S. 188; Wilshire Oil Co. 
v. United States, 295 U. S. 100. ‘It is not the habit of the Court to decide 
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Indian tribes sued to enjoin the collection of state taxes on the 
ground of the invalidity of the act of Congress which removed the 
restrictions against the state tax. As the validity of the state tax 
depended upon the validity of the act of Congress, the complainants 
were allowed to show that there was no constitutional sanction for 
the Federal act.*° 


Federal appropriation acts may be questioned by national tax- 
payers under the reasoning of United States v. Butler.** If the tax- 
ing statute and the appropriating statute are but two component parts 
of a single scheme, a taxpayer may, by resisting the tax, raise the 
question of the validity of the whole scheme.*? 





questions of a constitutional nature unless absolutely necessary to a decision of 
the case.’ Burton v. United States, 196 U. S. 283, 295. 

“3. The Court will not ‘formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied.’ Steamship Co. v. 
Emigration Commissioners, supra. Cf. Hammond v. Schappi Bus Line, Inc., 
275 U. S. 164, 169-172. 

“4.The Court will not pass upon a constitutional question although properly 
presented by the record, if there is also present some other ground upon which 
the case may be disposed of. This rule has found most varied application. 

“Thus, if a case can be decided on either of two grounds, one involving a 
constitutional question, the other a question of statutory construction or general 
law, the Court will decide only the latter. Siler v. Louisville & Nashville 
R. R., 213 U. S. 175, 191; Light v. United States, 220 U. S. 523, 538. 

“Appeals from the highest court of a state challenging its decision of a 
question under the Federal Constitution are frequently dismissed because the 
judgment can be sustained on an independent state ground. Berea College 
v. Kentucky, 211 U. S. 45, 53. 

“5. The Court will not pass upon the validity of a statute upon complaint 
of one who fails to show that he is injured by its operation. Tyler v. Judges, 
etc., 179 U. S. 405; Hendrick v. Maryland, 235 U. S. 610, 621. 

“Among the many applications of this rule, none is more striking than the 
denial of the right of challenge to one who lacks a personal or property right. 

“Thus, the challenge by a public official interested only in the performance of 
his official duty will not be entertained. Columbus & Greenville Ry. v. Miller, 
283 U. S. 96, 99-100. In Fairchild v. Hughes, 258 U. S. 126, the Court affirmed 
the dismissal of a suit brought by a citizen who sought to have the Nineteenth 
Amendment declared unconstitutional. In Massachusetts v. Mellon, 262 U. S. 
447, the challenge of the Federal Maternity Act was not entertained although 
made by the Commonwealth on behalf of all its citizens. 

“6. The Court will not pass upon the constitutionality of a statute at the 
instance of one who has availed himself of its benefits. Great Falls Mfg. 
Co. v. Attorney General, 124 U. S. 581; Wall v. Parrot Silver & Copper Co., 
244 U. S. 407, 411-412; St. Louis Malleable Casting Co. v. Prendergast Con- 
struction Co., 260 U. S. 469. 

“7. ‘When the validity of an act of the Congress is drawn in question, and 
even if a serious doubt of constitutionality is raised, it is a cardinal principle 
that this Court will first ascertain whether a construction of the statute is 
fairly possible by which the question may be avoided.’ Crowell v. Benson, 285 
U.S. 22, 62.” [Mr. Justice Brandeis’ footnotes citing additional case authority 
are omitted.] 

*° Choate v. Trapp, 224 U. S. 665, 32 Sup. Ct. 565, 56 L. ed. 941 (1912). 

*13 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 (1936). 
The case originated in a receivership proceeding. See Collier, Judicial Boot- 
straps and the General Welfare Clause (1936) 4 Gro. Wasn. L. Rev. 211. 

22 The Federal Social Security Act, supra note 1, will undoubtedly be attacked 
in the courts. Since there is little or no doubt but that the federal government 
may levy an excise tax on employers of eight or more, or may levy an income 
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Taxpayers, suing to recover taxes paid under protest, or else ob- 
jecting to the collection of the tax, were the successful litigants in 
fourteen additional cases wherein acts of Congress were declared 
invalid.”* 

Similar to the above tax cases, two suits were prosecuted by Fed- 
eral judges, one active on the bench,”* and one retired,®® to recover 
salary retained by virtue of a legislative act ordering salary reduc- 
tions. 

When an act of Congress is pleaded by way of defense to an action 
on a contract, the plaintiff may raise the question of the legality of 
that act in order that he may protect his property rights arising out 
of that contract.*° 

Ordinarily, the Supreme Court requires that there be a clear show- 
ing of legal injury to the complainant before consideration will be 
given to the merits of the claim that an act of Congress is invalid. 
In a recent decision,*? however, the Court actually found that an act 
was unconstitutional, and then held that no relief could be given the 
plaintiff, because there was no showing of any legal injury or loss 
accruing to him because of that invalidity. Under the established 
doctrines it would seem that the Court unnecessarily went into a 
consideration of the constitutionality of this act, since the same result 
would have been reached by holding that the plaintiff was not in a 
position to raise that question because he could show no injury. 





tax on employees, the constitutional issue that must be raised by any litigant 
will have to be in regard to the appropriation of these funds. Note (1936) 
4 Geo. Wasu. L. Rev. 368, 373. In order to avoid the barrier of Massachusetts 
v. Mellon, 262 U. S. 447, it would seem that the AAA case opens the only door 
for a litigant to raise the constitutional issues. See Collier, supra note 21 at 216. 

23 Thames and Mersey Insurance Co. v. United States, 237 U. S. 19, 35 Sup. 
Ct. 496, 59 L. ed. 821 (1915); Evans v. Gore, 253 U. S. 245, 40 Sup. Ct. 550, 
64 L. ed. 887 (1919) ; Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. 189, 64 
L. ed. 521 (1920); Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 
449, 66 L. ed. 817 (1922) ; Spalding & Bros. v. Edwards, 262 U. S. 66, 43 Sup. 
Ct. 485, 67 L. ed. 865 (1923); Miles v. Graham, 268 U. S. 501, 45 Sup. Ct. 
601, 69 L. ed. 1067 (1925); Trusler v. Crooks, 269 U. S. 475, 46 Sup. Ct. 165, 
70 L. ed. 365 (1926); Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 
L,. ed. 1184 (1927); Untermeyer v. Anderson, 276 U. S. 440, 48 Sup. Ct. 353, 
72 L. ed. 645 (1928); National Life Insurance Co. v. United States, 277 U. S. 
508, 48 Sup. Ct. 591, 72 L. ed. 968 (1928); Heiner v. Donnan, 285 U. S. 312, 
52 Sup. Ct. 358, 76 L. ed. 772 (1932); Lipke v. Lederer, 259 U. S. 557, 42 
Sup. Ct. 549, 66 L. ed. 1061 (1922); Burnett v. Coronado Oil & Gas Company, 
285 U. S. 393, 52 Sup. Ct. 443, 76 L. ed. 815 (1932); Railroad Retirement 
poets v. Alton Railroad Co., 295 U. S. 330, 55 Sup. Ct. 758, 79 L. ed. 1468 
(1935). 

24 O’Donoghue v. United States, 289 U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 
1356 (1933). 

25 Booth v. United States, 291 U. S. 339, 54 Sup. Ct. 379, 78 L. ed. 836 (1934). 

26 Hepburn v. Griswold, 8 Wall. 603, 19 L. ed. 513 (U. S. 1869); A. B. 
Small Co. v. American Sugar Refining Co., 267 U. S. 233, 45 Sup. Ct. 295, 
69 L. ed. 589 (1925) ; Lynch v. United States, 292 U. S. 571, 54 Sup. Ct. 840, 
78 L. ed. 1434 (1934). 

27 Perry v. United States, 294 U. S. 330, 55 Sup. Ct. 432, 79 L. ed. 912 (1935). 
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Property Right Suits. In a number of cases property rights of 
defendants were being invaded under the alleged protection of Con- 
gressional enactments. Thus, defendants in protecting property 
rights in slaves,** land,”® cases of glassware,*® state franchise rights,** 
and mortgages,** were allowed to question the validity of acts which 
would have deprived them of these rights. Also, compensation laws 
imposing statutory liability on defendants have been successfully at- 
tacked on constitutional grounds.** 

Criminal Cases. Subjection to a criminal prosecution,** or depri- 
vation of personal liberty by being forcefully detained,** has always 
been considered sufficient to entitle a person to question the consti- 
tutionality of the act under which his liberty was invaded, and twenty- 
two acts of Congress have been declared invalid under these heads. 

The Question Raised by the Court Sua Sponte. Certain acts of 
Congress enlarging the jurisdiction of the Supreme Court have been 
questioned by the Court sua sponte. In The Alicia*® a decree was 
entered in the district court for the condemnation of the Alicia and 
her cargo, for violation of the blockade. An appeal was taken to the 
circuit court, and while the case was pending there, all the interested 


28 Dred Scott v. Sandford, 19 How. 393, 15 L. ed. 691 (U. S. 1856). 

29 Reichert v. Phelps, 6 Wall. 160, 18 L. ed. 849 (U. S. 1868). 

30 Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. ed. 746 (1885). 

31 Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 
622, 37 L. ed. 463 (1892). 

32 Louisville Joint Stock Land Bank v. Radford, 295 U. S. 555, 55 Sup. Ct. 
854, 79 L. ed. 1593 (1935). 

33 The Employers Liability Cases, 207 U. S. 463, 28 Sup. Ct. i141, 52 L. ed. 
297 (1907); Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 40 Sup. Ct. 
438, 64 L. ed. 834 (1919). 

34 United States v. Dewitt, 9 Wall. 41, 19 L. ed. 593 (U. S. 1869); United 
States v. Reese et al., 92 U. S. 214, 23 L. ed. 478 (1875); United States v. 
Fox, 95 U. S. 670, 24 L. ed. 538 (1877); Trade Mark Cases, 100 U. S. 82, 
25 L. ed. 550 (1879) ; United States v. Harris, 106 U. S. 629, 1 Sup. Ct. 601, 
27 L. ed. 290 (1882) ; Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. ed. 
835 (1883); Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 30 L. ed. 766 
(1887) ; Callan v. Wilson, 127 U. S. 540, 8 Sup. Ct. 1301, 32 L. ed. 223 (1887) ; 
Kirby v. United States, 174 U. S. 47, 19 Sup. Ct. 574, 43 L. ed. 890 (1898) ; 
Fairbanks v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 L. ed. 862 
(1900) ; James v. Bowman, 190 U. S. 127, 23 Sup. Ct. 678, 47 L. ed. 979 
(1902) ; Matter of Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. ed. 848 (1905) ; 
Rasmussen v. United States, 197 U. S. 516, 25 Sup. Ct. 514, 49 L. ed. 862 
(1905) ; Hodges v. United States, 203 U. S. 1, 27 Sup. Ct. 6, 51 L. ed. 65 
(1905); Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 
(1907) ; Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 53 L. ed. 737 
(1908) ; United States v. L. Cohen Grocery Co., 255 U. S. 81, 41 Sup. Ct. 
298, 65 L. ed. 516 (1920) ; Newberry v. United States, 256 U. S. 232, 41 Sup. 
Ct. 469, 65 L. ed. 913 (1920); United States v. Moreland, 258 U. S. 433, 42 
Sup. Ct. 368, 66 L. ed. 700 (1922); Schechter Poultry Corporation v. United 
States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

35 Connselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. ed. 1110 
(1891) ; Wong Wing v. United States, 163 U. S. 228, 16 Sup. Ct. 977, 41 
L. ed. 140 (1895). 


367 Wall. 571, 19 L. ed. 84 (U. S. 1868). 
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parties applied for an order of transfer to the Supreme Court, in ac- 
cord with an act of Congress. The Court held that in the provision 
for transfer, an attempt had inadvertently been made to give a juris- 
diction withheld by the Constitution. In United States v. Evans** 
the law in question provided for an appeal by the government after 
an acquittal of the accused in a criminal case, the appeal not to affect 
the right of the acquitted party, but only to grant judicial declara- 
tions on doubtful legal questions raised at the trial. No counsel ap- 
peared before the Supreme Court to contest the appeal, and the 
Court itself raised the question of the constitutionality of the act, and 
declared it invalid. In Gordon v. United States** an appeal was 
taken from a Court of Claims decision to the United States Supreme 
Court. Counsel appeared and argued in favor of the right of appeal, 
but no counsel appeared on the other side, yet the Court held the act 
invalid. In Keller v. Potomac Electric Power Company*® the Court 
declined to hear the case on its merits and required counsel to pre- 
sent arguments on the constitutionality of the act under which the 
appeal had been taken. It would seem that the Court itself will pro- 
tect its constitutional jurisdiction from enlargement by invalid laws 
of Congress.*° 

Legislation Challenged by the Executive. The government has 
itself questioned the validity of acts of Congress. In Myers v. United 
States,*' in order to evade liability for salary of the claimant, the 
executive branch of the government was successful in having the 
judicial branch declare a legislative enactment invalid.* 

Government officials in mandamus proceedings raised the question 
of the validity of Congressional enactments in Marbury v. Madison** 
and The Justices v. Murray.** In the latter case justices of a state 
court were mandamused to compel them to transfer a case already 
heard and determined by them, to a United States circuit court for 
a new trial. The justices were allowed to raise the question of the 
validity of the transfer act, which was declared unconstitutional. 
87 213 U. S. 297, 29 Sup. Ct. 507, 53 L. ed. 803 (1908). 

382 Wall. 561, 17 L. ed. 921 (U. S. 1864). (See the memorandum opinion 
by Justice Taney in 117 U. S. 696). 

89 261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 731 (1923). 

49In Muskrat v. United States a law of Congress had purported to give 
power to certain individuals to sue the United States, asking only for a declara- 
tion by the Court that a certain law was unconstitutional. The Court declared 
the law invalid which attempted to enlarge the jurisdiction to include cases 
wherein there was no justiciable controversy. 219 U. S. 346, 31 Sup. Ct. 250, 
55 L. ed. 246 (1910). 

41272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 

42 It is hard to conceive of a more striking example of the separation of 
powers and the acquiescence of the executive branch in the reviewing power of 
the judiciary over legislative acts. 


431 Cranch 137, 2 L. ed. 60 (U. S. 1803). 
449 Wall. 274, 19 L. ed. 658 (U. S. 1869). 
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Repeated Penalties Cases. A person who would be subject to re- 
peated penalties under an act may question the validity by seeking an 
injunction to prevent its enforcement.*® The right of an attorney 
to continue the practice of the law,*® and the right of a pardoned 
rebel to plead his pardon in a Court of Claims case,** have been held 
sufficient interests to enable litigants to question acts of Congress. 

Suits by States. A state, in order to sustain a local statute relocat- 
ing the state capitol, was allowed to attack as invalid, the enabling act 
under which it had been admitted to the Union in Coyle v. Okla- 
homa.** The interest claimed by the state was one of political sov- 
ereignty, the right to say where its own seat of government should 
be. This doctrine of allowing a state to protect its governmental 
powers, as distinguished from those classed as proprietary, was very 
recently affirmed in Hopkins Savings and Loan Association v. Cleary 
et al.**° Thus, where a sovereign power of the state which has not 
been surrendered to the Federal government is invaded by acts per- 
formed under the alleged protection of a Congressional statute, the 
state may challenge the statute. 

An act which is valid in part and invalid as to the remainder, 
but was intended by Congress to be inseparable, may be questioned 
by one against whom the application of the act is constitutional, when 
there is a justiciable interest involved.*° 

The father of a minor employee, and the minor, may question the 
validity of an act of Congress which they allege will induce the child’s 
employer to discharge him, even though the child has no legal right 
that his employer continue the employment.®! The fact that the stat- 
ute operates in such a manner as to induce a person to perform a 
privileged act to which no liability attaches, does not immunize the 


45 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
446 (1935). 

46 Ex Parte Garland, 4 Wall. 333, 18 L. ed. 366 (U. S. 1866) 

47 United States v. Klein, 13 Wall. 128, 20 L. ed. 519 (U. S. 1871). 

48 221 U. S. 559, 31 Sup. Ct. 688, 55 L. ed. 853 (1911). 

49 2906 U. S. 315, 80 L. ed. (adv. op.) 209 (1935). 

50 Butts v. Merchants Transportation Co., 230 U. S. 126, 33 Sup. Ct. 964, 57 
L. ed. 1422 (1912). The act had already been declared invalid as applied to the 
states. The defendant who raises the question of the constitutionality of the 
statute in order to avoid penalties for acts done on the high seas, was clearly 
subjected to federal power, but the Court determined that Congress did not 
intend the law to apply only in the territories, the District of Columbia, and 
on the high seas. 

51 Hammer v. Daggenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 
(1917). Although the right to raise the question is not discussed by the 
Court in its opinion, the point was raised by appellees in their brief (pp. 3 
et seq.) filed in the United States Supreme Court. 

For a discussion of the right to sue to enjoin the enforcement of an act 
before its effective date, on the ground that it is unconstitutional and is al- 
ready causing an injury to the complainant, see Pierce v. Society of Sisters, 
268 U. S. 510, 45 Sup. Ct. 571, 69 L. ed. 1070 (1925). 
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statute from attack by one who actually suffers an injury by the 
privileged act. Although the employment is one at the will of the 
parties, it is not one at the will of others. The plaintiffs were en- 
titled to require the government officials to submit to a test of the 
constitutionality of the act they were about to enforce.** 

The Supreme Court has denied litigants the right to question the 
validity of acts of Congress where a state brought an original action 
in that Court asking that the Transportation Act of 1920 be declared 
invalid, where certain necessary parties could not be before the 
Court ; °° where no personal present right of claimant was involved, 
and there was reasonable doubt that there ever would be; °* where 
a voter sought to restrain a proclamation of the ratification of the 
Nineteenth Amendment, his interest being too remote; °° where the 
claimant was before the Court as a formal party only and complained 
that the act would enlarge the liability to be borne by someone else ; °° 
where the serving of a subpoena in a foreign country was alleged to 
violate a right of a foreign government,*’ and in the same case the 
right was denied a recalcitrant witness to raise the question that the 
law fails to give a defendant in a criminal case the right to subpoena 
a witness from a foreign country. 

While it has been held that a state, as the representative of its 
people, has no standing to object to Congressional appropriations,** 


it should be noted that the Court also found there was no right in 
the citizens themselves.*® The state suing in a representative capacity 
should not have any better standing than those it represents, and the 
state suing in its own right presented only a political question for 
the Court’s consideration. But where a quasi-sovereign power is 
invaded a state may sue in its own right to protect such an interest.*° 





52 Cf. Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. ed. 131 (1915) ; 
‘oon v. Childrens Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 
\¥ 
53 Texas v. Interstate Commerce Commission, 258 U. S. 158, 42 Sup. Ct. 
261, 66 L. ed. 531 (1922). 
54 Stearns v. Wood, 236 U. S. 75, 35 Sup. Ct. 229, 59 L. ed. 475 (1915). 
55 Fairchild v. Hughes, 258 U. S. 126, 42 Sup. Ct. 274, 66 L. ed. 499 (1922). 
56 Moore Ice Cream Co. v. Rose, 289 U. S. 373, 53 Sup. Ct. 620, 77 L. ed. 
1265 (1933). 
— v. United States, 284 U. S. 421, 52 Sup. Ct. 252, 76 L. ed. 375 
a 
58 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1933). 


59 Frothingham v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
(1923). The Court held that a federal taxpayer has such a minute interest 
in the monies in the treasury, and the effect upon future taxation of any pay- 
ment out of those funds is so remote and uncertain that no basis is afforded for 
an appeal to equity for relief. Cf. Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 
233, 51 L. ed. 351 (1907). 

60 Georgia v. Tennessee Copper Co., 206 U. S. 230, 27 Sup. Ct. 618, 51 L. 
ed. 1038 (1907); New York v. New Jersey, 256 U. S. 296, 41 Sup. Ct. 492, 





EDITORIAL NOTES 519 


Thus, the decision in Massachusetts v. Mellon® need not foreclose all 
judicial attacks on allegedly unconstitutional appropriations. When- 
ever in the spending of that money a legal right of an individual or a 
quasi-sovereign power of a state is invaded,®* and either is prevented 
from doing an otherwise permissible act or forced to perform an 
injurious one, they would probably have a right to question the act. 


63 





65 L. ed. 937 (1921); Colorado v. Toll, 268 U. S. 228, 45 Sup. Ct. 505, 69 L. 
ed. 927 (1925); Hopkins Building & Loan Association v. Cleary, supra note 
48; cf. Coyle v. Oklahoma, supra note 47. 

61 Supra note 48. 


62 Naturally the right of the state needs to be more than an abstract political 
question such as was the interest of Massachusetts. The mere existence of the 
statute constituted the only invasion of its sovereign powers, and this presented 
only a political question. Cf. New Jersey v. Sargeant, 269 U. S. 328, 46 Sup. 
Ct. 122, 70 L. ed. 289 (1926); Georgia v. Stanton, 6 Wall. 50, 18 L. ed. 721 
(U. S. 1867). 

63 Cases of this nature are now pending in some of the lower federal courts. 
It will be especially interesting to see how the Supreme Court decides the case 
of Duke Power Co. v. Greenwood County, (C. C. A. 4th, 1936) 3 U. S. Law 
Week 545. 

The Circuit Court of Appeals, in an elaborate opinion upholding the con- 
stitutionality of Title I] of the NIRA, closed its decision by holding that the 
power company had no standing to question the loan and grant of federal 
monies to the county for the erection of its power plant. 

In United States v. Certain Lands in Louisville, 78 F. (2d) 684 (C. C. A. 
6th, 1935), the Circuit Court of Appeals denied the power of the Federal gov- 
ernment to condemn land for a low cost housing and slum clearance project. 
This decision blocked in this field the direct spending of federal money appro- 
priated by Title II of the NIRA, and is the final word in this case as after 
certiorari had been granted the government withdrew its case. See note (1936) 
4 Geo. Wasu. L. Rev. 368, 381. 

In the Township of Franklin et al. v. Tugwell et al., the complainants are 
attacking the spending of federal monies in the erection of a “model commu- 
nity” by the Resettlement Administration. The allegations being that the act 
under which the defendants are operating is unconstitutional, and that the 
creation of the resettlement project will invade their rights. This case is now 
pending before the Court of Appeals of the District of Columbia, arguments 
there were completed on February 12, 1935. The Supreme Court of the Dis- 
trict of Columbia had dismissed the bill without a written opinion. 


ERRATA 


“Our Advisory Editor, Charles Warren, writes to us that in the March num- 
ber of the Review, he is four times referred to in editorial notes as ‘Professor 
Warren,’ but that he is not and has not been a professor, and hence, as a plain 
practicing lawyer, should not be given that honorable title.” 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


GOVERNMENT CONTRACTS—INTERPRETATION OF STATUTES—EF- 
FECT OF FAILURE TO COMPLY WITH STATUTORY REQUIREMENTS— 
DoctRINE OF MuTUALITY—CONTRACTS VOIDABLE AT OPTION OF 
GOVERN MENT.—On August 29, 1916, the U. S. S. Memphis, a cruiser 
of 14,500 tons displacement, was cast upon the shores of Santo Do- 
mingo by most extraordinary tidal forces, unaccompanied by any 
wind whatsoever. Withers, The Wreck of the U. S. S. Memphis, 44 
U. S. Nava INstiITUuTE Proceepincs 1459 (1916). All efforts at 
refloatation were futile, and after all material of value was removed 
from the vessel she was stricken from the U. S. Navy Register in 
accordance with the provisions of the Act of August 5, 1882, 22 Star. 
296, 34 U. S.C. § 491 (1934). 

The Act of March 3, 1883, 22 Stat. 599, 34 U.S. C. § 492 (1934), 
provides, among other things, that vessels stricken from the Navy 
Register under the provisions of the Act of August 5, 1882, supra, 
shall be sold to the person or corporation offering the highest price 
therefor above the appraised value, and that no vessel shall be sold for 
less than the appraised value unless the President shall otherwise 
direct in writing. No appraisal was made of the Memphis for the 
reason that she was a wreck and had no value except as scrap. 

The Act of June 30, 1890, 26 Stat. 189, 193, 34 U. S. C. § 543 
(1934), authorizes the Secretary of the Navy to sell, without ap- 
praisement, after advertisement of sale, condemned naval supplies, 
stores, and material. 

The Navy Department, regarding the wreck not as a “vessel” 
within the meaning of the Act of March 3, 1883, supra, but rather 
as “naval material” within the purview of the Act of June 30, 1890, 
supra, advertised it for sale under the authority contained in the 
latter statute, and finally sold it in January, 1922, to the A. H. Radet- 
sky Iron and Metal Company of Denver, Colorado, at its bid price 
of $3,000 which was paid in full in due course. In March, 1922, the 
company was given a bill of sale containing the following provision: 


“The A. H. Radetsky Iron and Metal Company, having be- 
come the legal purchasers of the U. S. S. Memphis, . . . and 
having paid the United States the sum of $3,000, the receipt of 
which is acknowledged, said vessel is hereby delivered to and 
declared to be the property of the A. H. Radetsky Iron and 
Metal Company.” 
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Thereafter, the company was frequently requested to remove the 
wreck. It replied that it was financially unable to do so, and in Sep- 
tember, 1933, it offered to relinquish its title to the property to the 
United States upon refund of the purchase price with interest. 


The Receiver General of Dominican Customs has entered into 
negotiations with the Marran Company of New York City with a 
view of dismantling and removing the wreck, and the Dominican 
Government desires assurances that the United States has no title 
interest in the property. On August 5, 1935, the Secretary of the 
Navy requested the opinion of the Attorney General in the premises. 
Held: The United States has no title to the ex-U. S. S. Memphis 
at this time. Op. Att’y Gen., October 11, 1935: Question of the 
title and interest of the United States in the former naval vessel 
“Memphis” aground on the shores of Santo Domingo. 

The opinion assumes, without deciding, that the wreck is a “vessel” 
within the meaning of the Act of March 3, 1883, supra, and that the 
latter statute was applicable to the sale here in question. The require- 
ment of appraisal before sale, established by legislative mandate, is 
held to be one enacted solely for the protection of the Government, 
and a failure to comply with such requirement does not render the 
contract void, but only voidable at the option of the Government. 
United States v. N. Y. and Porto Rico S. S. Co., 239 U. S. 88, 36 
Sup. Ct. 41, 60 L. ed. 161 (1915); Ackerlind v. United States, 240 
U. S. 531, 36 Sup. Ct. 438, 60 L. ed. 783 (1916). In such a case 
only the Government can take advantage of a failure to comply with 
the statutory requirement. In the above cited cases the contracts in 
controversy were assailed on the ground that they had not been re- 
duced to writing as required by statute. The principle, however, has 
also been applied in a case where the validity of the contract was 
questioned on the ground that the agreement was not made by adver- 
tising as required by statute. American Smelting and Refining Co. v. 
United States, 259 U. S. 75, 42 Sup. Ct. 420, 66 L. ed. 833 (1922). 
In the light of this case, it cannot be said that the principle is un- 
reasonably stretched when applied to a case in which there was a 
failure to comply with the statutory requirement of appraisal before 
sale, which is similar in purpose to that of advertisement before sale. 
See also Clark v. United States, 95 U. S. 539, 24 L. ed. 518 (1877) ; 
St. Louis Hay and Grain Co. v. United States, 191 U. S. 159, 24 
Sup. Ct. 47, 48 L. ed. 130 (1903); United States v. R. P. Andrews 
and Co., 207 U. S. 229, 28 Sup. Ct. 100, 52 L. ed. 185 (1907); Erie 
Coal and Coke Corporation v. United States, 266 U. S. 518, 45 Sup. 
Ct. 181, 69 L. ed. 417 (1925). 
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The objection, that in thus rendering government contracts void- 
able only at the option of the government violence is done to the 
doctrine of mutuality, is passed upon in United States v. New York 
and Porto Rico S. S. Co., supra. The Court, addressing itself to 
this objection, said: 

“There is no principle of mutuality applicable to a case like 
this, any more than there necessarily is in a statute requiring a 
writing signed by the party sought to be charged. The United 
States needs the protection of publicity, form, regularity of re- 


turn and affidavit. . . . A private person needs no such pro- 
tection against a written instrument signed by himself.” 
T. L. McC. 


PATENTS—INVENTIONS OF GOVERNMENT EMPLOYEES—RIGHTS OF 
UnitTep STATES—ASSIGNMENT TO GOVERNMENT AS DEDICATION TO 
GENERAL Pustic.—The following question, raised by the Resettle- 
ment Administration, was submitted by the President to the Attorney 
General: “Where an invention is developed by a Government em- 
ployee, specifically employed for the purpose, and Letters Patent 
thereon are obtained by him and are subsequently assigned by him to 
the Government, does such assignment constitute a dedication of the 
invention to the general public, or may the government treat the in- 
vention as its exclusive (governmental) property and exclude the 
public from use of the same?” Held, the United States may treat an 
invention so developed and assigned as its exclusive property and may 
exclude the public from the use of the invention. No authority exists 
for private persons to use inventions covered by government-owned 
patents in the absence of a license. The United States may maintain 
in the courts its exclusive right under a duly acquired patent. Op. 
Att’y Gen., Mar. 9, 1936. 

The recent great expansion of the Federal Government’s activities 
in fields formerly preémpted by private business, see McIntire, Gov- 
ernment Corporations as Administrative Agencies: An Approach 
(1936) 4 Geo. Wasu. L. Rev. 161 at 166, lends particular importance 
to the question of the instant opinion. It is a well-recognized proce- 
dure to have government employees assign patents to designated offi- 
cers of the United States, usually the head of a-department. No in- 
stance is known, however, of the Government’s filing suit for an in- 
junction, or for damages arising out of an infringement of a govern- 
ment-owned patent. 

One employed to invent is bound to assign to his employer any 
patent obtained. Standard Parts Co. v. Peck, 264 U.S. 52, 44 Sup. 
Ct. 239, 68 L. ed. 560 (1924). 


If the employment is general, al- 
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though it covers a field of labor in the performance of which the em- 
ployee conceived the invention, the contract is not so broadly con- 
strued as to require assignment. Hapgood v. Hewitt, 119 U. S. 226, 
7 Sup. Ct. 193, 30 L. ed. 369 (1886) ; Dalzell v. Dueber Watch Case 
Mfg. Co., 149 U.S. 315, 13 Sup. Ct. 886, 37 L. ed. 749 (1893). In 
such a case the employer has a shop right. McClurg v. Kingsland, 
1 How. 202, 11 L. ed. 102 (U. S. 1843) ; Solomons v. United States, 
137 U. S. 342, 11 Sup. Ct. 88, 34 L. ed. 667 (1890); Lane & Bodley 
Co. v. Locke, 150 U. S. 193, 14 Sup. Ct. 78, 37 L. ed. 1049 (1893). 

The United States is entitled in the same way and to the same ex- 
tent as a private employer, to shop rights, that is, the free and non- 
exclusive use of a patent which results from effort of its employee in 
his working hours and with material belonging to the government. 
United States v. Dubilier Condenser Corp., 289 U. S. 178, 192, 53 
Sup. Ct. 554, 77 L. ed. 1114 (1933); Solomons v. United States, 
supra, at 346-7; McAleer v. United States, 150 U. S. 424, 14 Sup. 
Ct. 160, 37 L. ed. 1130 (1893) ; Gill v. United States, 160 U. S. 426, 
435, 16 Sup. Ct. 322, 40 L. ed. 480 (1896). 

When a government employee is assigned to conduct experiments 
for a certain purpose, the right of the United States to the employee’s 
invention cannot be denied on the ground that the government does 
not desire a monopoly. Houghton v. United States, 23 F. (2d) 386 
(C. C. A. 4th, 1928), cert. denied, 277 U. S. 592, 48 Sup. Ct. 528, 72 
L. ed. 1004 (1928). 

When the government acquires the use of a patent to be used in 
the public service under the Act of March 3, 1883, 22 Stat. 603, 625, 
as amended by the Act of April 30, 1928, 45 Stat. 467, 35 U. S. C. 
§ 45 (1934), which provides for the issuance of patents to government 
employees without payment of the usual fees, it obtains only a license. 
United States v. Dubilier Condenser Corp., supra. The purpose of 
the statute is to promote invention among government employees and 
to give the United States the right to use inventions regarded as the 
property of the employee. Op. Att'y Gen., Jan. 14, 1936: Issuance 
of Patents to Government Employees. In effect, the statute extends 
the possibility of license beyond inventions in which the government 
has shop rights, but it gives no property rights in the patents. 

The opinion of the Attorney General cites the Act of Mar. 4, 1917, 
39 Start. 1168, 1169, in which Congress appropriated one million dol- 
lars “to enable the Secretary of War and the Secretary of the Navy 
to secure by purchase, condemnation, donation, or otherwise, such 
basic patent or patent rights as they may consider necessary to the 
manufacture and development of aircraft . . .,” as authority for gov- 
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ernment ownership of patents. It is not believed, however, that a 
specific instance of this kind constitutes a blanket authorization by 
Congress for the government ownership of all kinds of patents. 

Some reliance was also placed on the fact that the United States 
Supreme Court deleted the following portion of its opinion in the 
Dubilier case, 


“Moreover no court could, however clear the proof of such a 
contract, order the execution of an assignment. No act of Con- 
gress has been called to our attention authorizing the United 
States to take a patent or to hold one by assignment. No statu- 
tory authority exists for the transfer of a patent to any depart- 
ment or officer of the Government, or for the administration of 
patents, or the issuance of licenses on behalf of the United States. 
In these circumstances no public policy requires us to deprive the 
inventor of his exclusive rights as respects the general public 
and to lodge them in a dead hand incapable of turning the patent 
to account for the benefit of the public.” 


289 U. S. 705, 53 Sup. Ct. 687, 77 L. ed. 1462 (1933). This dele- 
tion, however, could be explained on the sheer breadth of the can- 
celed paragraph. It does not follow because of this deletion that the 
Court would hold that the United States did have a general power of 
ownership in patents. 

On a policy basis, it is questionable whether the United States 
should have a general power of ownership in patents, with all the 
rights incident thereto. It may be that the government’s position is 
purely defensive, not offensive. As long as it can use the patent, 
there seems little point in concerning itself with injunctions or dam- 
ages against others for infringement. The Federal Government does, 
however, have a wide discretionary power in the disposal of its “prop- 
erty,” newly delineated in Ashwander et al v. Tennessee Valley Au- 
thority, 3 U. S. Law Week 524, 56 Sup. Ct. 466, 80 L. ed. (adv. op.) 
427 (1936). 

The issuance of patents to government employees, and government 
ownership therein, are discussed in (1923) 36 Harv. L. Rev. 468; 
(1923) 23 Cor. L. Rev. 311; (1928) 12 Minn. L. Rev. 670; 30 Cor. 
L. Rev. 1172; (1931) 13 Jour. Pat. Orr. Soc. 387; (1932) 1 Geo. 
Wasu. L. Rev. 96; (1933) 22 Geo. L. J. 58; (1933) 15 Jour. Par. 
Orr. Soc. 503; (1922) 16 A. L. R. 1177; (1924) 32 A. L. R. 1037; 
(1926) 44 A. L. R. 593. See also, SpeENceR, THE UNITED STATES 
Patent Law System (1931) c. VIII; Kwai, PATENTS To GOVERN- 
MENT EMPLOYEES; CLINTON, THE PATENT STATUS OF FEDERAL 
EMPLOYEES. R. L. J. 
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BANKRUPTCY — FRAzIER-LEMKE ActT—DveE Process—FULL 
FAITH AND Crepit.—A debtor filed a petition under the new Frazier- 
Lemke Act, §75 (s) of the Bankruptcy Act, 49 Start. 945 (1935), 
11 U. S. C. Supp. I § 203 (1935), seeking a stay of foreclosure pro- 
ceedings against land owned by him, and other relief afforded by 
the act. A creditor owning a promissory note signed by the debtor 
and secured by a deed of trust on his land, which could now be fore- 
closed were it not for the act, moved for a dismissal of the petition 
on the sole ground that the act was unconstitutional. Held, the act is 
not so clearly violative of the terms of the Constitution as to be de- 
clared unconstitutional. Jn re Bennett, 13 F. Supp. 353 (W. D. 
Mo. 1936). 


For an analysis of the new Frazier-Lemke Bankruptcy Amend- 
ment, see note (1935) 4 Geo. Wasn. L. Rev. 105. 

While early cases tended to hold the act unconstitutional, the trend 
of recent decisions has been in the other direction, so that at the pres- 
ent time the cases are fairly evenly divided on the constitutional issue. 

This act has been held constitutional in: In re Slaughter, 12 F. 
Supp. 206 (N. D. Tex. 1935) ; In re Reichert, 13 F. Supp. 1 (W. D. 
Ky. 1936); In re Bennett, supra; In re Cole, 13 F. Supp. 283 (S. 
D. Ohio 1936); In re Williams, C. C. H. Bankruptcy Law Service 
§ 3705 (M. D. Tenn. 1935); Jn re Allison, C. C. H. Bankruptcy 
Law Service § 3876 (E. D. Ill. 1936); In re McCune, C. C. H. 
Bankruptcy Law Service § 3887 (W. D. Pa. 1936). 

It has been held unconstitutional in: Lafayette Life Ins. Co. v. 
Lowmon, 79 F. (2d) 887 (C. C. A. 7th, 1935), Note (1936) 30 
Itt. L. Rev. 794; In re Young, 12 F. Supp. 30 (S. D. Ill. 1935) ; 
In re Lindsay, 12 F. Supp. 625 (N. D. Iowa 1935) ; In re Sherman, 
12 F. Supp. 297 (W. D. Va. 1935); In re Davis, 13 F. Supp. 221 
(E. D. N. Y. 1936); In re Diller, 13 F. Supp. 249 (S. D. Calif. 
1935); In re Schoenleber, 13 F. Supp. 375 (Neb. 1936); In re 
Tschoepe, 13 F. Supp. 371 (S. D. Tex. 1936). 

The Frazier-Lemke Act has been attacked as not being a uniform 
law on the subject of bankruptcies Jn re Davis, supra. This decision 
does not seem to be consistent with Ledigh Carriage Co. v. Stengel, 
95 Fed. 637 (C. C. A. 6th, 1899), nor with the general practice of 
former bankruptcy acts in establishing sharply defined classes and 
classes within classes of those to be subject to bankruptcy laws. 1 
REMINGTON, BANKRupTcy (1934) § 3. 

Another ground of attack has been that the act violates the full 
faith and credit clause of the Federal Constitution. Art. 1V,§ 1. But 
see Palmer v. Hixon, 74 Me. 447 (1883) (exercise of Congress’ 
bankruptcy power merely suspends state laws, does not annul them). 

In all cases, however, the main issue has been validity under the 
due process clause of the Fifth Amendment to the Constitution, on 
which the Supreme Court relied in declaring the first Frazier-Lemke 
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Act invalid. Louisville Joint Stock Land Bank v. Radford, 295 U. 
S. 555, 55 Sup. Ct. 854, 79 L. ed. 920 (1935). 

An act of Congress is presumed to be a constitutional exercise of 
the legislative power until the contrary is clearly established. Cole 
v. Glenwood Cemetery, 107 U. S. 466, 2 Sup. Ct. 267, 27 L. ed. 408 
(1882). A court should not declare a statute invalid except where 
a clear case of unconstitutionality is presented. Hylton v. United 
States, 3 Dall. 171, 1 L. ed. 556 (U. S. 1796). This principle seems 
especially applicable to trial or district courts. In re Cole, supra. 

Acts of Congress held to be unconstitutional as originally enacted 
have on several occasions been held constitutional when reénacted 
in altered form with the design of meeting the Court’s objections. 
Cf. Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 
(1922), and Chicago Board of Trade v. Olson, 262 U.S. 1, 43 Sup. 
Ct. 470, 67 L. ed. 839 (1923) (Grain Futures Acts); The Employ- 
ers’ Liability cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. ed. 297 
(1908), and Second Employers’ Liability cases, 223 U. S. 1, 32 Sup. 
Ct. 169, 56 L. ed. 327 (1912) (Employers’ Liability Acts). 

Proper respect for a coordinate branch of the government requires 
that the courts give a legislative act the most serious and exhaustive 
consideration before declaring it unconstitutional. United States v. 
Harris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. ed. 290 (1882). The 
mere fact that an act introduces a new or novel method of procedure 
does not make it lacking in due process. Hurtado v. California, 110 
U. S. 516, 4 Sup. Ct. 111, 28 L. ed. 232 (1884). Neither does the 
fact that it involves an extension of existing legal doctrines. Holden 
v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898). 

It has been said: “that the doctrine of stare decisis can never be 
properly applied to decisions upon constitutional questions. However 
the Court may interpret the provisions of the Constitution, it is still 
the Constitution which is the law and not the decision of the Court.” 
2 WarrEN, THE SUPREME Court IN UNITED States History 
(1926) 748-9. The duty of the Court is to square a new statute with 
the Constitution itself. United States v. Butler, 56 Sup. Ct. 312, 80 
L. ed. (adv. op.) 287 (1936). A new act of Congress should be 
entitled to fresh consideration by the courts and to a new and sep- 
arate comparison with the Constitution. It follows that when passing 
on the constitutionality of the new Frazier-Lemke Act, the lower 
Federal Courts ought not merely to chant the language of the Su- 
preme Court holding the former Frazier-Lemke Act invalid. As a 
new congressional enactment it seems that the new act should be 
entitled to an analysis on its own merits standing apart from the de- 
fects found in the first act. In considering the new act with reference 
to due process, the question would seem to be not so much whether 
any of the five property rights of a secured creditor set out in the 
Radford case, supra, are disturbed, but whether the new act has 
the effect of substantially impairing the security of the creditor. Jn 
re Bennett, supra. 

It seems doubtful that the Supreme Court will consider the Frazier- 
Lemke Act at this term. Since the act is an emergency measure lim- 
ited to three years’ duration, an unfavorable decision in a lower Fed- 
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eral court may have the effect of destroying the efficacy of the act in 
that court’s jurisdiction, whether or not the act is eventually held 
constitutional by the Supreme Court. W. F. L., Jr. 





CONSTITUTIONAL Law — DuE Process — EQUAL PROTECTION — 
CLASSIFICATION FOR PuRPOSES OF TAXATION—STATUTE PROVIDING 
Funps ror Otp AcE Pensions—County Purposes.—A Colorado 
statute, Coto. Laws 1933, p. 764, sec. 1, in order to provide funds 
for old age pensions, imposes taxes on three classes of citizens: (a) 
those paying an inheritance tax are required to pay an additional ten 
per cent tax, (b) those registering or reregistering motor vehicles 
are required to pay the additional sum of one dollar for each motor 
vehicle registered or reregistered, (c) those incorporating a company 
are required to pay a tax of ten per cent in addition to the fees of 
the Secretary of State. Held, that the act is not unconstitutional (1) 
either as an attempt by the General Assembly to impose a tax for a 
“county purpose,” (2) or as setting up a classification for purposes 
of taxation so arbitrary as to violate the Fourteenth Amendment of 
the Constitution. Jn re Hunter’s Estate, 49 P. (2d) 1009 (Colo. 
1935). 

Although the statute in question was not passed in cooperation 
with the Federal Social Security Act, 49 Stat. 621 (1935), the case 
should be important in that the same arguments will probably be 
used in cases arising under state statutes engendered by the Social 
Security Act. 

Two judges dissented vigorously. Their first ground was that the 
General Assembly had attempted to impose a tax for a “county pur- 
pose.” A Colorado law, sec. 7204 Coro. Laws 1921, has expressly 
included the duty of supporting the poor among the ordinary county 
expenses. In a recent case a Colorado statute, c. 14, p. 94, Session 
Laws OF THE Ex. SEss., imposing additional motor vehicle registra- 
tion fees for the aid of the needy and destitute was held unconstitu- 
tional as imposing a tax for a county purpose. Walker v. Bedford, 
93 Colo. 400, 26 P. (2d) 1051 (1933). The statute in the instant 
case was enacted shortly after the decision in the Walker case, and 
the General Assembly manifestly attempted to circumvent the diffi- 
culty in that case by determining the purpose of the present act as a 
state duty and a governmental function. This statute provides (a) 
the burden of supplying the funds shall rest solely upon the State, 
and (b) the State shall retain control of the funds so created and 
raised, but shall pass it in trust to the county commissioners as trus- 
tees, subject to the order of the county court for its distribution. 

The court found, in the instant case, that the General Assembly 
had exercised its discretionary power to make the support of the poor 
a State duty; and consequently, insofar as sec. 7204 of Colo. Laws 
of 1921 conflicts with the statute in question, the former may be con- 
sidered as repealed. That such determination of State and county 
duties is a legislative prerogative can hardly be questioned. 

The chief attack upon the constitutionality of the statute, however, 
rests upon the ground that the classification of the taxpayers was so 
unreasonable and arbitrary as to deny those singled out as taxpayers 
? 
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the equal protection of the laws. The classification itself, and not the 
object or purpose of the tax, is here questioned. In this respect there 
is no similarity to the A. A. A. Processing Tax case which the United 
States Supreme Court recently decided. United States v. Butler, 3 
U. S. Law Week 373, 51 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 
(U. S. 1935). State legislatures may exercise wide discretion in 
selecting and classifying subjects of taxation. Oliver Mining Co. v. 
Lord, 262 U. S. 172, 43 Sup. Ct. 536, 67 L. ed. 927 (1923). A 
classification is not open to objection unless it precludes the assump- 
tion that the classification was made in the exercise of legislative 
judgment and discretion. Stebbins v. Riley, 268 U. S. 137, 45 Sup. 
Ct. 424, 69 L. ed. 884 (1925); Bank of Miles City v. Custer County, 
93 Mont. 291, 19 P. (2d) 885 (1933). Classification will not of it- 
self, however, relieve a statute from the reach of the equality clause 
of the Constitution; in all cases it must appear not merely that a 
classification has been made, but also that it is based upon some rea- 
sonable ground—something which bears a just and reasonable rela- 
tion to the attempted classification, and is not a mere arbitrary selec- 
tion. Gulf, Colo., and Santa Fe Ry. v. Ellis, 165 U. S. 150, 17 Sup. 
Ct. 285, 41 L. ed. 666 (1897); Quaker City Cab Co. v. Common- 
wealth of Penna., 277 U. S. 389, 48 Sup. Ct. 583, 72 L. ed. 927 
(1928). Classification must be reasonable and must rest upon some 
ground of difference having a fair and substantial relation to the sub- 
ject of the legislation so that all persons similarly circumstanced shall 
be treated alike. Barbier v. Connelly, 113 U.S. 27, 58 Sup. Ct. 357, 
28 L. ed. 923 (1885) ; Atchison, Topeka Ry. v. Matthews, 174 U. S. 
96, 19 Sup. Ct. 609, 43 L. ed. 909 (1899); Royster Guano Co. v. 
Commonwealth of Va., 253 U. S. 412, 40 Sup. Ct. 570, 64 L. ed. 
989 (1920). Cf. Borden’s Farm Products Co. v. Ten Eyck, 3 U.S. 
Law Week 501 (U. S. 1936). The phrase “similarly circumstanced”’ 
is defined as “all those among whom no difference which bears a rea- 
sonable and just relation to the matter exists.” Ex Parte Kotta, 157 
Cal. 27, 200 Pac. 927 (1921). A state legislature may impose dif- 
ferent specific taxes upon different trades and professions, and may 
vary the rates of excise upon various products, so long as they pro- 
ceed within reasonable limits and general usage. Bell’s Gap Ry. v. 
Commonwealth of Penna., 134 U. S. 232, 10 Sup. Ct. 533, 23 L. ed. 
892 (1890). The mere fact that legislation is special, and made to 
apply to certain persons and not to others does not affect its validity, 
if it be so made that all persons subject to its terms are treated alike 
under like circumstances and conditions. McGuire v. Chicago, Bur- 
lington and Quincy Ry., 131 Iowa 340, 108 N. W. 902, aff'd 219 
U. S. 549, 31 Sup. Ct. 258, 55 L. ed. 328 (1911). It is submitted 
that the present case falls within the rule above. Discriminations 
merely are not inhibited, for there are some discriminations which 
the best interests of society require. Heisler v. Thomas Colliery Co., 
260 U. S. 245, 43 Sup. Ct. 83, 67 L. ed. 237 (1922). 

It is submitted that the weight of authority lends itself to the sup- 
port of the present case; but in these cases in which the validity of 
a law depends on whether the classification is reasonable or arbitrary, 
the authority of past decisions should not be controlling. It is rather 
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a matter within the sound discretion of the court to be determined by 
the facts and conditions of today, not those of yesterday. 

The present case may well be indicative of the policy of courts in 
the future to regard classifications for the purpose of taxation as 
reasonable and not arbitrary, even though certain narrow classes are 
singled out, when the purpose of such taxation is to benefit and aid 
our “social security.” I. H. R. 


CONSTITUTIONAL LAw—Home Owners’ Loan Act—GoverRn- 
MENT CORPORATIONS—FEDERAL SAVINGS AND LOAN AssocIATIONS— 
CONVERSION OF STATE AssOcIATIONS INTO FEDERAL ASSOCIATIONS 
—PoweER oF CONGRESS TO PROVIDE A FEDERAL CHARTER FOR STATE 
CoRPORATIONS—NECESSITY OF STATE CONSENT TO CONVERSION.— 
Section 5 of the Home Owners’ Loan Act of 1933, as amended in 
1934 and 1935, provides that a state building and loan association, 
if a member of a Federal Home Loan Bank may convert itself into 
a Federal Savings and Loan Association upon the vote of a majority 
of the shareholders. 48 Stat. 132 (1933), as amended 48 Start. 
645 (1934), as amended 49 Stat. 297 (1935), 12 U. S.C. A. 
§$ 1464 (1935). Three Wisconsin building and loan associations, all 
members of a Federal Home Loan Bank, but incorporated under 
Wisconsin laws which subjected them to strict supervision by ad- 
ministrative bodies of the state both in the doing of business and in 
liquidation, received permission from the Federal Home Loan Bank 
3oard to convert, and voted in favor of conversion pursuant to the 
Federal Statute. Wisconsin, through its Banking Commission, then 
acted to check the process of conversion on the theory that (1) the 
permission granted by section 5 of the Home Owners’ Loan Act 
was subject to an implied condition whereby no conversion was to 
be permitted in contravention of local laws; and (2) that if the sec- 
tion were not to be so construed, the act was to that extent void under 
the Tenth Amendment as an unconstitutional trespass on the powers 
of the states. Two of the building and loan associations brought suit 
in Wisconsin Courts to restrain the State Banking Commission from 
interfering with their attempts to convert into Federal corporations, 
and the Banking Commission sued the third, praying for a decree 
annuling the conversion proceedings. State ex rel. Cleary v. Hopkins 
Street Building and Loan Association, 217 Wis. 179, 257 N. W. 
684 (1934). A writ of certiorari was granted by the United States 
Supreme Court to determine the construction and, if necessary, the 
validity of the statute. Held, first, that Congress did not intend 
that the conversion should be conditioned upon the consent of the 
state or compliance with its laws; second, that the act, to the extent 
that it permits such conversions, is in violation of the Tenth Amend- 
ment as an unconstitutional encroachment upon the reserved powers 
of the states. Hopkins Federal Savings and Loan Association v. 
Cleary, 3 U. S. Law Week 250, 56 Sup. Ct. 235, 80 L. ed. (adv. 
op.) 209 (1935). 

The nearest analogy to the present statute is found in the National 
Janking Act of 1864, which provided for conversion of state banks 
into national banks upon the vote of two-thirds of the stockholders. 
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13 Strat. 99, 112, 113 (1864), 12 U. S. C. $1 et seg. (1934). In 
construing this act, the Supreme Court, in Casey v. Galli, 94 U. S. 
673, 24 L. ed. 168 (U. S. 1876), held that state consent was not 
necessary for the conversion. There are salient differences, however, 
between that case and the present one. No question of constitutional 
power was involved in Casey v. Galli, the Supreme Court says in 
the present case, for no provision of the Federal Constitution was 
invoked by the parties. The problem there was one of ultra vires 
action on the part of a bank. It has been held that building and loan 
associations in Wisconsin are not banks and do not have banking 
powers and privileges. State ex rel. Cleary v. Hopkins Street Build- 
ing and Loan Association, supra, at 185, 257 N. W. at 686; see 
Julien v. Model Building, Loan and Investment Co., 116 Wis. 79, 
88, 92 N. W. 561, 564; cf. Hoenig v. Huntington National Bank 
of Columbus, 59 F. (2d) 479 (C. C. A. 6th, 1932); WusconsIn 
Statutes 1933, c. 215. 


Previous statutes relating to the conversion of state associations 
into Federal associations have contained the express provision that 
said conversion shall not be in contravention of state law. 38 Star. 
258 (1913), 12 U. S. C. §35 (1934); 42 Strat. 1469 (1923), 12 
U. S. C. § 1281 (1934); 44 Star. 1224, 1225 (1926), 12 U.S. C. 
A. § 34a (1935); cf. Ex. Parte Worcester County National Bank of 
Worcester, Appt., 279 U. S. 347, 49 Sup. Ct. 368, 73 L. ed. 733 
(1928). Section 5 of the Home Owners’ Loan Act contains no such 
provision. In effect this statute authorized state building and loan 
associations to surrender their state charters and adopt Federal chart- 
ers. By the law of the State of Wisconsin this surrender could not 
be effected without the consent of the state. Mylrea, Atty. Gen. v. 
Superior and St. C. Ry. Co., 93 Wis. 604, 67 N. W. 1138 (1896) ; 
see Taylor v. Holmes, 14 Fed. 498 (W. D. No. Car. 1882). The 
constitution of Wisconsin expressly reserves to the legislature control 
over corporate charters. WuscoNnsin Constitution, Art. 11, Sec. 
1; cf. The West Wisconsin R. R. Co. v. The Board of Supervisors 
of Trempealeau Co., 35 Wis. 257, 270; The Attorney General v. 
Railroad Companies, 35 Wis. 425, 574. And the Wisconsin legis- 
lature has provided for the method by which a state building and 
loan association may be dissolved. Wusconsin Statutes 1933, c. 
215.35 (1). In fact, Wisconsin courts have held that a fundamental 
change in the purpose of a corporation cannot be accomplished by 
an act of the corporation over the dissent of a single stockholder. 
Huber v. Martin, 127 Wis. 412, 105 N. W. 1031 (1906); Maine 
Orchard Co. v. Fruit Growers Canning Co., 203 Wis. 97, 233 N. 
W. 603 (2d case); State ex rel. Cleary v. Hopkins Street Building 
and Loan Association, supra at 190, 257 N. W. at 688. 

The Supreme Court of the United States, differing from the state 
court, saw in the statute the intention of Congress to take exclusive 
control of the field, to have such conversions entirely independent 
of state laws. In referring to building and loan associations in Wis- 
consin, the Supreme Court said, ““How they shall be formed, how 
maintained and supervised, and how and when dissolved, are matters 
of governmental policy, which it would be an intrusion for another 
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government to regulate by statute or decision, except when reason- 
ably necessary for the fair and effective exercise of some other and 
cognate power explicity conferred.” 

Whether the Federal statute, so construed, is unconstitutional, did 
not, until the Court had spoken through Mr. Justice Cardozo, seem 
sO simple a question as to be resolved by his simple statement that 
it “is an unconstitutional encroachment upon the reserved powers 
of the states. UNITED STATES CONSTITUTION, AMENDMENT 10.” 
The question is a delicate one of the intergovernmental relations of 
nation to states. The absolute supremacy of the Federal government 
wherever its sphere may extend, established by McCulloch v. Mary- 
land, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819), does not appear to 
have been shaken in any field except taxation, where the equality 
doctrine is established by Collector v. Day, 11 Wall. 113, 20 L. ed. 
122 (U. S. 1870). And yet Mr. Justice Cardozo denies that it is 
material to consider “whether Congress has the power to create build- 
ing and loan associations.” ‘The critical question here,” he says, 
“is whether along with such a power there goes the power also to 
put an end to corporations created by the states and turn them into 
different corporations created by the nation.” 

The present decision seems difficult to square with the McCulloch 
case, supra, and Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 
(U. S. 1869), in which taxation by Congress of state bank notes, 
with the object and result of driving them out of circulation, was 
upheld. And it seems difficult to reconcile with the ratio decidendi 
of the later-decided case of United States v. State of California, 3 
U. S. Law Week 471, 56 Sup. Ct. 421, 80 L. ed. 367 (1936), an 
unequivocal enunciation of the doctrine of Federal supremacy. In 
the instant case the Court considered the strict regulations of the 
state government in controlling building and loan associations, and 
decided, in effect, that these state regulations determined the limits 
of the Federal power. 

The scope of the present decision, however, will not be wide. It 
is generally recognized that in the silence of Congress state govern- 
ments may act in certain fields in which the authority of the Federal 
government is controlling if exercised. Southern Railway Co. v. 
Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 L. ed. 257 — see 
Northern Pacific Railway Co. v. Washington, 222 U. 370, 378, 
32 Sup. Ct. 160, 161, 56 L. ed. 237, 239 (1912), see Po gon-W ash- 
ington Co. v. Washington, 270 U. S. 87, 101, 46 Sup. Ct. 279, 283, 
70 L. ed. 482, 488 (1926). Consequently it has been suggested that 
the converse of this proposition should also be followed, see Collier, 
Judicial Bootstraps and the General Welfare Clause (1936) 4 Geo. 
Wasu. L. Rev. 211. The present case holds that where state laws 
prohibit a conversion, Congress may not authorize one. However, 
if there is no prohibition in the state law it seems that no valid ob- 
jection to the conversion can exist. 

Further, the decision cannot be very detrimental to Section 5 of 
the Federal Home Owners’ Loan Act since “In 37 states, enabling 
legislation has already been passed, specifically permitting the con- 
version of state-chartered building and loan associations into Federal 
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savings and loan associations upon favorable vote of the stockholders.” 
Federal Home Loan Bank Board, release of December 9, 1935. For 
a discussion of the types of corporations Congress has formerly cre- 
ated, see McIntire, Government Corporations as Administrative Agen- 


cies; An Approach (1935) 4 Geo. Wasu. L. Rev. 161. G.E.S. 


CONSTITUTIONAL LAW—INTERSTATE COMMERCE POWER—POSTAL 
PoWER—FEDERAL REGULATION OF HoL_pInG CoMPANIES—PUBLIC 
Utitity Act or 1935.—In a proceeding for corporate reorganization 
under Section 77B of the Bankruptcy Act, 48 Strat. 912, U. S. C. 
§ 207 (1934), the Debtor was a public utility holding company, incor- 
porated in Delaware with its principal place of business in Baltimore. 
The trustees, appointed by the district court, by virtue of their office 
held all the voting securities of eight subsidiaries, A, B, C, D, E, F, G, 
and H. A, also incorporated in Delaware, was exclusively a holding 
company, holding all the voting stock of four companies, a, b, c, and d. 
Of these c, incorporated in Illinois, was also exclusively a holding 
company, holding all the voting stock of x. Except for the holding 
companies and for G and H, which were exclusively water companies 
in California and Idaho respectively, the rest were either electric or 
electric and water utility companies, doing business solely within the 
state in which they were incorporated. B, C, and a were located in 
Michigan; D, in Montana; E and x, in Idaho; F, in California; b, 
in Indiana; and d, in Oregon. The business of the Debtor, and lat- 
terly of the trustees, “consisted in holding the capital stock and other 
securities of the subsidiaries, receiving interest and dividends, keeping 
books of account, visiting and inspecting properties of the subsidiaries 
and disbursing net earnings therefrom to the creditors and stock- 
holders. Communication with the subsidiaries is made through use 
of the various instrumentalities of interstate commerce and the mails. 

. In the management of the estate, the trustees use the mails and 
travel across state boundaries by rail and air. Neither the Debtor 
nor the trustees have had any service, sales or construction contracts 
with the subsidiaries. . . . There are, however, intercompany open 
accounts.”” While two reorganization plans were pending before the 
court, the Public Utility Act of 1935, 49 Strat. 838, 15 U. S.C. A. 
§ 79ff., was passed. Unless a holding company registered with the 
Securities and Exchange Commission under the act, section 4(a) 
(3) and (4) forbade it to distribute its securities or to acquire se- 
curities of its subsidiaries by means of the mails or instrumentalities 
of interstate commerce. Upon registration it would become unlawful 
without the prior approval of the Commission by use of the mails or 
an instrumentality of interstate commerce to issue or sell any security 
of the trustees or a reorganized company; or to alter the priority, 
preferences or voting power of any outstanding security, section 
6(a)(1) and (2); or to acquire any securities or utility asset or any 
other interest in any business, section 9(a)(1). The Commission was 
forbidden to approve the issuance of any security which was not a 
common stock having par value or a bond secured by a first lien on 
physical assets, section 7(c)(1), or to approve the acquisition of 
securities or utilities assets detrimental to carrying out the provisions 
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of section 11, section 10(c)(1). After January 1, 1938, section 
11(b)(1) will limit a holding company system to an integrated 
system located in one state or adjoining states and 11(b)(2) will 
require that no holding company be more than one degree removed 
from an operating company. The trustees requested the district court 
to instruct them whether to register under the act as a valid exercise 
of Congressional power, alleging that reorganization of the Debtor 
was impracticable if the statute was valid. The district court ruled 
that the act was unconstitutional in toto, being in excess of the postal 
and commerce powers and also in violation of the Fifth Amendment. 
In re American States Public Service Co., 12 F. Supp. 667 (D. Md. 
1935). On appeal it was held, (1) that neither the Debtor nor its 
subsidiaries were engaged in interstate commerce, (2) that their use 
of the instrumentalities of interstate commerce for purposes not un- 
fair or fraudulent did not subject the business of the users to na- 
tional control, nor (3) did their use of the mails, (4) that therefore 
the act was invalid insofar as it related to the reorganization of the 
Debtor, but (5) that “the declaration in the (district court’s) decree 
that the act is unconstitutional in its entirety should be omitted.” 
Burco, Inc. v. Whitworth et al., 81 F. (2d) 721 (C. C. A. 4th, 1936). 
Cert. denied, March 30, 1936, 3 U. S. Law Week 735 (March 31, 
1936). 

Since at the Solicitor General’s request the Supreme Court refused 
to review this case, the adjudication, the first by a circuit court, of 
the act’s unconstitutionality, is highly important. Other issues, in- 
sistently advanced by the United States and the Commission, which 
came into court as amici curie, that this was not a proper proceeding 
in which to decide the constitutional question and that in any event 
as regards the Debtor the act was a valid exercise of the bankruptcy 
power, are excluded from the scope of this annotation. For a dis- 
cussion of the former, see note (1936) 4 Geo. Wasu. L. Rev. 508; 
note (1936) 45 Yate L. J. 649, 652ff. 

Transmission of electricity across state lines is interstate com- 
merce, Public Utilities Commission v. Attleboro Steam & Electric Co., 
273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927), as is transaction 
of service, sales and construction contracts, at least when followed by 
transportation of goods. Federal Trade Commission v. Smith, 1 F. 
Supp. 247 (S. D. N. Y. 1932). But Debtor engaged in neither of 
these activities. Its activities were like the “regular and, practically, 
continuous intercourse” of /nternational Text Book Co. v. Pigg, 217 
U. S. 91, 106, 30 Sup. Ct. 41, 54 L. ed. 678 (1910), but the court 
distinguished that case on the ground that it involved transportation 
of property. Nevertheless the court’s statement that Debtor was not 
engaged in interstate commerce is qualified by the fact that Debtor 
used the instrumentalities of interstate commerce. That such use for 
the issuance of securities, contemplated in the course of reorganization 
of Debtor, constitutes interstate commerce is the theory of the Se- 
curities Act of 1933, 48 Strat. 74, 15 U. S. C. § 77a ff. (1934), and 
the Securities Exchange Act of 1934, 48 Star. 881, 15 U. S. C. 
§ 78a ff. (1934). Securities and Exchange Commission v. Wickham, 
12 F. Supp. 245 (D. Minn. 1935) ; cf. Hall v. Geiger-Jones Co., 242 
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U. S. 539, 557, 558, 37 Sup. Ct. 217, 61 L. ed. 480 (1917). Further- 
more, such use for the profitable business of controlling subsidiaries, 
with the attendant circulation of agents, money, and accounts would, 
as a practical matter, seem commerce. Note (1936) 45 YALE L. J. 468, 
488. The fact that the things transported belonged to the Debtor 
“is not conclusive against the transportation being such commerce.” 
The Pipe Line Cases, 234 U. S. 548, 560, 34 Sup. Ct. 957, 58 L. ed. 
1459 (1914). The court’s discussion of this point, unfortunately, 
amounts to little more than statement of a conclusion, and should not 
foreclose future consideration. The point is probably decisive of the 
constitutional question. If it be assumed that the described activities 
constitute interstate commerce, Debtor would be plenarily engaged in 
such commerce. It would then seem to follow that pervasive regula- 
tions approved as to companies similarly engaged would be prece- 
dents for the present act. Cf. Northern Securities Company v. United 
States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. ed. 679 (1904) (disso- 
lution of state corporation controlling two railroads) ; United States 
v. Standard Oil Co., 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 
(1911) (dissolution of oil trust); Jnterstate Commerce Commission 
v. Goodrich Transit Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 
729 (1912) (requirement of detailed accounts both as to inter- and 
intrastate business); Continental Insurance Co. v. United States, 
259 U. S. 156, 42 Sup. Ct. 540, 66 L. ed. 871 (1922) (commodities 
clause of Hepburn Act); Stafford v. Wallace, 258 U. S. 495, 42 
Sup. Ct. 397, 66 L. ed. 735 (1922) (stockyards) ; Chicago Board of 
Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 839 (1923) 
(board of trade activities). Being for a legitimate end, the regulation 
might take the form Congress deemed necessary and appropriate to 
attain it. Stafford v. Wallace, supra at 513, 516; Chicago Board of 
Trade v. Olsen, supra at 40; cf. McCulloch v. Maryland, 4 Wheat. 
316, 421, 4 L. ed. 579 (U. S. 1819). Hammer v. Dagenhart, 247 
U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918), would therefore 
be no bar; the exclusion of the holding company from the facilities 
of commerce would be in furtherance of a scheme Congress had un- 
doubted power to enact, and not in subversion of the reserved powers 
of the states. 2 WILLOUGHBY, CONSTITUTIONAL Law (2d. ed. 1929) 
994, 997. 

Whether the court’s holding that the act was not a permissible reg- 
ulation of the facilities of interstate commerce should be referred to 
the distribution of Debtor’s securities or the congeries of holding 
company activities described above, is not entirely clear from the 
opinion. Seemingly, it should refer to the former. If, as the court 
decides, the latter do not constitute interstate commerce, they are 
not forbidden by section 4(a)(5). The only occasion for registra- 
tion of Debtor would then be its prospective issuance or acquisition 
of securities. Sections 4(a)(3) and 4(a)(4). To subject it 
thereafter to the intricate requirements of the act seems obnoxious 
to the doctrine of Hammer v. Dagenhart. This decision was heavily 
stressed by the court in the instant case. Perhaps distinctions be- 
tween the cases might be found. In the Child Labor case, prior de- 
cisions in which denial of the facilities of interstate commerce to 
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various articles was upheld, were rationalized on the ground that, 
“In each of those instances the use of interstate transportation was 
necessary to the accomplishment of harmful results.” But the goods 
there involved were harmless. In contrast, Congress has found (sec- 
tion 1 of the act), and on substantial evidence (see Hearings Before 
The Committee of Interstate Commerce, United States Senate, 74th 
Cong., Ist Sess., S. 1725, p. 70 ff., 1935), that holding company se- 
curities and inter-company dealings, unless regulated, are injurious 
both to the investor and consumer. To prohibit the use of the facili- 
ties of interstate commerce to perpetrate that injury would seem with- 
in the power of Congress. The fact that the particular transactions 
involved here were not reprehensible makes no difference. Cf. analo- 
gous cases under the police power of the states: Hall v. Geiger-Jones 
Co., 242 U. S. 539, 37 Sup. Ct. 217, 61 L. ed. 480 (1917) ; Caldwell 
v. Sioux Falls Stock Yards Co., 242 U. S. 559, 37 Sup. Ct. 224, 61 
L. ed. 493 (1917); and Jones v. Securities and Exchange Commis- 
sion, 79 F. (2d) 617 (C. C. A. 2d. 1935), under the Securities Act. 
The manufacturing of goods, as in Hammer v. Dagenhart, is a pe- 
culiarly local process. United States v. E. C. Knight Co., 156 U.S. 1, 
15 Sup. Ct. 249, 39 L. ed. 325 (1895); Kidd v. Pearson, 128 U.S. 1, 
9 Sup. Ct. 6, 32 L. ed. 346 (1888). It is completely finished before 
the interstate marketing process begins. The entire concern of the 
holding company, on the other hand, is with more states than one. 
If its system is substantially confined to one state, it is exempt from 
the provisions of the act. Section 3(a)(1). An attempt to regu- 
late the rates of the local operating companies would be more anal- 
ogous to the regulation of child labor than the present act. With such 
problems the states are perfectly competent to deal; but they are not 
capable of coping with the absentee control of the holding company 
system. In Hammer v. Dagenhart the aim of the legislation was to 
interfere in matters reserved to the states, whereas the purpose of 
this act is, by curbing the multi-state holding companies, to restore to 
the states their capacity to control their local utilities. Cf. Legis. 
(1936) 49 Harv. L. Rev. 257, 988. 

The distinction taken by the court between regulation of the use 
and of the user of the facilities of interstate commerce would seem 
to be one of degree rather than of kind. Simple exclusion of a harm- 
ful product certainly affects the business of the producer. The more 
accepted criterion, it is believed, is whether the regulation is a reason- 
able and appropriate method of securing a legitimate end. Cf. Mc- 
Culloch v. Maryland, supra. In this connection, it should be noted 
that the act does not, as has been sometimes stated, debar holding 
companies altogether from the use of the mails and facilities of inter- 
state commerce. Note (1936) 45 Yate L. J. 468, 490. Each pro- 
vision is designed to regulate uses in which abuses have been preva- 
lent. Should a particular provision be deemed too extreme 
section 11—it is clearly severable. Section 32. 

The foregoing arguments are more persuasive if, as the general 
language of the opinion would indicate, the court was discussing 
Debtor’s use of the facilities of interstate commerce both in issuing 
securities and in its other described activities. That is, the latter, 
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while not rising to the dignity of interstate commerce, by reason of 
the national scale on which and the interstate facilities by which they 
were conducted, might be said to locate Debtor in the national rather 
than the state domain. While casuistical, this distinction might cir- 
cumvent Hammer v. Dagenhart without doing violence to the tradi- 
tional conception of interstate commerce. 

The postal power would seem to be governed by considerations 
similar to those discussed in connection with the facilities of inter- 
state commerce. The postal power has been said to be the more 
comprehensive because the government’s interest in the mails is pro- 
prietary as well as regulatory. 2 WiLLouGHBy, op. cit. 1105, 1106. 
This may well be doubted, but cf. Jones v. Securities and Exchange 
Commission, supra. For a discussion of the postal power see (1936) 
4 Geo. WasnH. L. Rev. 286. 

The district court held the act lacking in due process of law. This 
point was not discussed by the circuit court, though perhaps due 
process considerations are implicit in the decision. 

The Burco case was a most unfortunate one, from the government 
point of view, in which to test the act’s validity. See the statement of 
Solicitor General Reed in opposition to granting of certiorari by the 
Supreme Court. 3 U. S. Law Week 735 (March 31, 1936). A 
company more variously engaged in interstate commerce than Debtor 
could present its case in a less favorable aspect. The result is perhaps 
supportable on the ground that Debtor was not engaged in interstate 
commerce. But on the assumption that it was, Hammer v. Dagenhart 
can be distinguished. Other litigation to test the act is pending but 
will not reach the Supreme Court for many months. 3 U. S. Law 
Week 735. A final decision when it comes will not necessarily be 
controlled by recent cases in which national regulation was stricken 
down. Schechter Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 
241, 79 L. ed. 446 (1935); United States v. Butler, 3 U. S. Law 
Week 373, 56 Sup. Ct. 312 (1936). The principle those cases lay 
down is akin to that voiced in Hammer v. Dagenhart. The question 
is whether that principle applies to the Holding Company Act. 

For a general discussion of the constitutionality of the act, see note 
(1936) 45 Yate L. J. 468, 485-495. For a discussion of the pro- 
visions of the act, see notes (1935-36) 30 ILL. L. Rev. 509, 648. 

W. S. S., Jr. 


PaTENTS—DAMAGES—NECEsSSITY OF AcTUAL NOoTICE oF IN- 
FRINGEMENT WHERE No ArticLeE Has BEEN MApE or VENDED UN- 
DER THE PaTeNT.—The defendant, Appliance Company, in suit 
brought by plaintiff, Equipment Company, charged, by counter claim, 
that its patents had been infringed. Damages were assessed for 
$18,002.83; accruing $5,490.77 prior to filing of counter claim, $12,- 
512.06 subsequent to filing. Appeal was taken from the holding of 
the circuit court of appeals that no recovery could be had for any- 
thing done prior to the counter claim (notice), this based on a con- 
struction of Sec. 4900 R. S., 35 U. S. C. § 49 (1934), to the effect 
that the patentee or his assignee who did not make or vend the article 
must give notice of the patent. Held, reversed. Sec. 4900 R. S., 
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provides protection against deception by unmarked patented articles, 
and requires nothing unreasonable of patentees. Wine Railway Ap- 
pliance Co. v. Enterprise Railway Equipment Co., 28 U. S. P. Q. 
299, 56 Sup. Ct. 528, 80 L. ed. (adv. op.) 532 (1936). 

The instant case comes as an answer to a question long asked as 
to necessity of notice under Sec. 4900 R. S. This section provides 
that “it shall be the duty of all patentees, and their assigns and legal 
representatives, and of all persons making or vending any patented 
article for or under them, to give sufficient notice to the public that 
the same is patented; . . . and in any suit for infringement, by the 
party failing to so mark, no damages shall be recovered by the plain- 
tiff, except on proof that the defendant was duly notified of the in- 
fringement, . vt 

The cases dealing with notice are impossible to reconcile. In Amer- 
ican Caramel Co. v. Mills, 162 Fed. 147 (C. C. A. 3d, 1907), it was 
held that articles manufactured must be either marked or notice of 
infringement given to infringer, to entitle complainant to recover 
damages. Franklin Brass Foundry Co. v. Shapiro and Aronson, Inc., 
278 Fed. 435 (C. C. A. 3d, 1921), states that “due notice” of in- 
fringement of an unmarked patented article must be as specific as 
that required by statute to be marked upon the article. In the case 
of Muther v. United Shoe Machinery Co., 21 F. (2d) 773 (D. C. 
Mass. 1927), the rule was laid down that an affirmative act on the 
part of the patentee was required where an article had been manu- 
factured. Notice was held to be a condition precedent, although com- 
plainant did not make or vend the patented article in Son v. Pressed 
Steel Car Co., 21 F. (2d) 528 (S. D. N. Y. 1927). In Dunlap v. 
Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. ed. 426 (1894), the 
Court said, “The clear meaning of the section is that the patentee or 
his assignee, if he makes or sells the article patented (italics sup- 
plied), cannot recover damages against infringers unless he has 
given notice of his rights.” Following closely upon this decision we 
find the courts declaring that Sec. 4900 R. S. does not apply so as to 
prevent the recovery of damages for infringement, when the patent 
has lain dormant. Campbell v. City of New York, 81 Fed. 182 (C. C. 
N. Y. 1897); Ewart v. Baldwin, 91 Fed. 262 (C. C. Mass. 1898). 
In further support of the above rule is the case of Van Meter v. 
United States, 37 F. (2d) 111 (W. D. N. Y. 1930), that failure to 
mark the article with the word “patented” does not bar recovery 
when there is no article in existence so to mark. But see 47 F. (2d) 
192 (C. C. A. 3d, 1931). Again in Flat Slabs Patents Co. v. North- 
western Glass Co., 281 Fed. 51 (C. C. A. 8th, 1922), it was laid 
down that a patentee who did not manufacture must give notice to 
recover damages for infringement; and that recordation of the patent 
in the Patent Office is not such notice as is required under Sec. 4900 
R. S. Wagner v. Corn Products Co., 28 F. (2d) 617 (D. C. N. J. 
1928), held that notice was unnecessary when the patent infringed 
was a process patent inasmuch as the process could not be marked or 
labelled. The court expressed a doubt as to whether Sec. 4900 R. S. 
effected any legislative change over the act of March 2, 1861, wherein 
the necessity of notice is only mandatory “where an article is made 
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or vended by any person under the protection of letters patent.” 
Contra: Parker Rust Proof Co. v. Ford Motor Co., 23 F. (2d) 502 
(E. D. Mich. 1928), holding that recovery begins only from the date 
when plaintiff gave notice specified in the statute. The case of Ollson 
v. United States, 72 Ct. Cl. 72 (1931), is authority for the holding 
that the requirements of Sec. 4900 R. S., as to marking patented 
articles, has no application where the patentee, suing for infringe- 
ment, did not make or sell any of them, and that the section could not 
be construed to require actual notice in the absence of manufacture 
or sale. An analysis of the cases indicates that the decision in the 
instant case is the preferable ruling; that it is a logical conclusion 
following naturally from a proper construction of the applicable stat- 
utes. For a discussion of the subject, see note (1933) 1 - Wasi. 


L. Rev. 227. mG. %. 


TAXATION—STATE TAXATION—DUE Process or LAw—VALUA- 
TION—INTERSTATE RaAILROADS.—The state law of North Dakota re- 
quires that all property subject to taxation be assessed at its true 
and full value, and the state board of equalization is required each 
year to assess at its actual value every railroad within the state. In 
making assessments of the property of interstate railroads within 
the state, the board was not bound by any particular method; but 
for use as a guide, it was its practice to determine the value of the 
system as a whole and then apportion a part to North Dakota. Sys- 
tem value was reached by taking a composite of the average stock 
and bond values for a period of five years preceding the assessment 
and the average value ascertained by capitalizing net earnings for 
the same period. Value was then assigned to North Dakota by tak- 
ing the average of different apportionments involving various com- 
binations of five apportioning factors; viz., miles of all track, physical 
property, car and locomotive miles, ton and passenger miles, and 
gross earnings. An assessment for 1932 was within one- sixth of 
one per cent of the figure arrived at by using the above method and 
it could therefore be assumed that this method was used as the basis 
for making the assessment. The 1933 assessment was substantially 
the same as that for 1932. It appeared that assessments were re- 
duced only from approximately 83 million in 1929 to 78 million in 
1933 while the operating revenue fell from approximately 125 mil- 
lion in 1929 to 55 million in 1932 and net income from 32 million 
to 1 million. From the testimony and computations submitted on 
behalf of the board, it appeared that the 1933 assessment could not 
have been arrived at by any calculation based on the principles and 
methods previously used. If it had been, the assessment would have 
been less by about $13,000,000. This action was brought to enjoin 
the collection of a percentage of the tax based on the 1933 assess- 
ment. Held, that the assessment was arbitrarily made and the failure 
to consider the diminution in value of the property caused by the 
depression is the equivalent in law of intention to make a grossly 
excessive assessment for 1933 in disregard of the owner’s rights un- 
der the due process clause of the Fourteenth Amendment. Great 
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Northern Railway Company v. Weeks, 3 U. S. Law Week 473, 56 
Sup. Ct. 426, 80 L. ed. (adv. op.) 396 (1936). 

The instant case seems to be the first one of this nature in the 
United States Supreme Court wherein the decision turned on the 
issue of valuation, that is, the factors that are considered in arriving 
at system value. The primary problem of valuation is one of fact, 
the determination of which is an administrative function and usually 
performed by assessing boards. A new delineation of the extent 
of judicial review of this administrative function, as determined by 
the requirements of the Fourteenth Amendment, is implicit in the 
case. 

Members of the board of assessment cannot be compelled to sub- 
mit to examination as to the operation of their minds in fixing the 
valuation. Chicago B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 593, 
27 Sup. Ct. 326, 51 L. ed. 636 (1907). Cf. Bohler v. Callaway, 267 
U. S. 479, 45 Sup. Ct. 431, 69 L. ed. 745 (1925). As a result, it is 
possible that the courts have not had before them adequate informa- 
tion as to how valuations have been ascertained. Whether or not 
this is the cause, the Court has gone no further than to make broad 
pronouncements as to what erroneous action on the part of the board 
as to ascertainment of value will fall within the limitations of the 
Fourteenth Amendment. No particular method has been suggested 
as correct, but various views have been expressed. 

The ascertainment of the value of a railway system for taxation 
is not a matter of arithmetical calculation and is not governed by 
any fixed and definite rule, but for guidance to right judgment it 
is permissible to consider all pertinent facts. Cleveland, C., C. & 
“i L. Ry. Co. v. Backus, 154 U. S. 439, 445, 14 Sup. Ct. 1122, 38 

.. ed. 1041 (1894) ; Adams Express we Ohio State Audi- 
a 166 U. S. 185, 220, 17 Sup. Ct. 604, 41 L. ed. 965 ( 1897) ; Row- 
ley v. Chicago & N. W. Ry. Co., 293 U. S. 102, 109, 55 Sup. Ct. 
55, 79 L. ed. 19 (1934). Errors of judgment are not, in the absence 
of fraud or bad faith, subject to review. State Railroad Tax Cases, 
92 U. S..575, 616, 23 L. ed. 663 (1875); Pittsburgh C. C. & St. 
L. Ry. v. Backus, 154 U. S. 421, 435, 14 Sup. Ct. 1114, 38 L. ed. 
1031 (1894); Brooklyn City R. R. Co. v. State Board of Tax 
Comm’rs., 199 U. S. 48, 52, 25 Sup. Ct. 713, 50 L. ed. 70 (1905) ; 
Southern Ry. Co. v. Watts, 260 U. S. 519, 527, 43 Sup. Ct. 192, 67 
L. ed. 375 (1923). The good faith of —- is assumed. Sunday 
Lake Iron Co. v. Wakefield, 247 U. S. 350, 38 Sup. Ct. 495, 62 L. 
ed. 1154 (1917). Findings of state "tana fixing value are quasi- 
judicial and not to be disregarded unless board proceeded on errone- 
ous principle or adopted improper method of estimating value. Louis- 
ville & N. R. Co. v. Green, 244 U. S. 522, 536, 37 Sup. Ct. 683, 61 
L. ed. 1291 (1917); Illinois C. R. Co. v. Green, 244 U.S. 555, 562, 
37 Sup. Ct. 697, 61 L. ed. 1309 (1917); Chicago B. & Q. Ry. Co. 
v. Babcock, supra at 598. A tax will not be declared void because 
the court might have adopted a different rule for ascertaining the 
taxable value, provided the rule adopted is not unfair or unjust. 
Western Union Telegraph Co. v. Atty. General, 125 U. S. 530, 553, 
8 Sup. Ct. 961, 31 L. ed. 790 (1888). If the method pursued in valu- 
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ing property within the state is arbitrary and the resulting valuation 
is grossly excessive, the tax must be condemned because of conflict 
with the due process clause of the Fourteenth Amendment. Union 
Tank Line Co. v. Wright, 249 U. S. 275, 282, 39 Sup. Ct. 276, 63 
L. ed. 602 (1919); Southern Ry. Co. v. Kentucky, 274 U. S. 76, 
83, 47 Sup. Ct. 542, 71 L. ed. 934 (1927); Baker v. Druesedow, 
263 U. S. 137, 142, 44 Sup. Ct. 40, 68 L. ed. 212 (1923). 

No case has involved a square application of any of these principles 
in the ascertainment of system value. Cases have involved decisions 
of arbitrariness, but the arbitrary practice condemned resulted either 
in discrimination or inclusion of property outside the state. The 
question of ascertainment of value was given slight consideration, 
undoubtedly because little was known as to how the valuation was 
determined. In the instant case no question of discrimination was 
raised and the Court found that the method used did not result in the 
inclusion of outside property in the assessment. It did find that the 
action of the board in reaching the valuation was arbitrary, but 
arbitrary only to the extent of reaching an excessive system valuation. 

It would seem, then, that the Court has gone one step further in 
declaring what will amount to an arbitrary and grossly excessive 
assessment. The Court in defining full and true value of property, 
said it was the amount that the owner would be entitled to receive 
as just compensation upon a taking by eminent domain which is the 
equivalent of the property in money at the time of taking. It took 
judicial notice of the generally depressed values of all classes of prop- 
erty due to the adverse economic conditions following the collapse 
in 1929. It concluded that these were not merely temporary con- 
ditions, but, aided by competition from new methods of transporta- 
tion, were sufficiently permanent to receive judicial recognition. It 
declared that the value of the company’s property varied with the 
profitableness of its use, and the board should have given reasonable 
weight to the falling off of traffic, gross earnings, operating income, 
the shrinkage in value of railroad properties and the prices of securi- 
ties, which it had not done. And since these conditions were essen- 
tial to the ascertainment of value, a disregard of them was the equiv- 
alent in law of intention to make a grossly excessive assessment. Cf. 
Nashville, C. & St. L. Ry. v. Walters, 294 U. S. 405, 55 Sup. Ct. 
486, 79 L. ed. 458 (1935). 

Three Justices dissented. They felt the decision overlooked the 
principles upon which property taxes are laid and collected. That 
taxation is a method of raising revenue and of distributing the bur- 
den among those who bear it. Needed revenue is obtained by ap- 
plying a rate to assessed valuation of all taxable property. If more 
revenue is needed, the state can raise either the rate or the valuation 
or both; and no matter how high the valuation may be, if not dis- 
criminatory, it imposes no unequal share of the tax burden and can- 
not be said to be arbitrary or oppressive in the constitutional sense. 
They say that the Court in Magnano v. Hamilton, 292 U. S. 40, 
54 sup. Ct. 599, 78 L. ed. 1109 (1934) (state excise tax on butter 
substitutes), held that the rate of non-discriminatory tax, excessively 
high, presents no constitutional question; and where it is not shown 
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that there is discrimination or imposition of an unequal burden, the 
same result should be reached in connection with an excessive valua- 
tion, and that prior decisions of the Court have so held. The cases 
cited for this proposition did not, however, present that issue; but 
turned on questions of unequal treatment or apportionment. 


Assuming that a high tax rate presents no constitutional question, 
it does not necessarily follow that an excessively high valuation in 
a particular case presents no constitutional question. The taxpayer 
should not be without a remedy where the assessment would result 
in confiscation of his property. It is rather difficult for the taxpayer 
to know whether he is bearing an unequal share of the tax burden 
if there is to be no criterion by which to measure that burden. Must 
he determine the value of all other property within the state in order 
to measure the justness of his own valuation as compared with others? 
It would seem there should be some objective standard by which 
all valuations could be measured in order to determine whether or 
not he is bearing an unequal share of the tax burden. In the absence 
of a law defining value, it could fairly be assumed that value was to 
be actual value and this be taken as a standard. If property has an 
actual value and the basis of taxation is that value, in the absence 
of a law defining taxable value as something more than actual value, 
thereby assigning a standard that could be made applicable to all 
the property within the state; to exact taxes on the basis of a greater 
value would be an exaction on the basis of something that is non- 
existent, and to that extent, would appear to be a taking of property 
without due process of law. If an overvaluation standard were fixed 
by which the valuation of all property could be measured, then it 
would seem that no different question is being presented than that 
involved in the determination of the rate of a tax. 


In the instant case a standard was fixed by the North Dakota law 
which did not authorize overvaluation but required assessable value 
to be actual value. The case might have been decided as a matter 
of state law on the ground, without more, that the board in making 
the assessment had not complied with the law governing that assess- 
ment. Furthermore, where the law on which the assessment is based 
requires that assessable valuable be actual value, it would appear 
that property is being taken without due process of law where the 
tax is being exacted on the basis of an assessment greatly in excess 
of actual value; and this would seem to be true whether the action 
resulting in this valuation was arbitrary, as appeared in this case, 
or through mere error of judgment. 

Although the contention was raised in the case that the tax was 
a violation of the Commerce Clause of the Constitution, that con- 
tention was not considered by the Court. Railroads usually extend 
through many states. It is admitted that the state may tax property 
of a foreign corporation within its jurisdiction, American Refrigerator 
Transit Company v. Hall, 174 U. S. 70, 19 Sup. Ct. 599, 43 L. ed. 
899 (1899), and also include intangible value fairly attributable to 
that property, Adams Express Company v. Ohio, 165 U. S. 194, 
17 Sup. Ct. 305, 41 L. ed. 683 (1897); but if each state through 
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which the road runs can impose an assessment without limit, a very 
real unconstitutional burden on interstate commerce may well arise. 

There has been doubt as to whether there is any analogy between 
valuation for purposes of rate making and valuation for purposes 
of taxation. The Court, to help sustain its conclusion, cites cases 
involving valuation for rate making purposes. These cases involved 
holdings that changed economic conditions should be taken into con- 
sideration for that purpose. Bluefield Water-works v. Public Service 
Comm., 262 U. S. 679, 43 Sup. Ct. 675, 67 L. ed. 1176 (1923) ; 
McCardle v. Indianapolis Water Co., 272 U. S. 400, 47 Sup. Ct. 
144, 71 L. ed. 316 (1926); Atchison, etc., Ry. Co. v. U. S., 284 
U. S. 248, 52 Sup. Ct. 145, 76 L. ed. 273 (1932); S. W. Tel. Co. 
v. Public Service Comm., 262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 
981 (1923). The case would, therefore, seem to sustain the analogy. 

It is no part of the judicial function to make the assessment. If 
the assessment is held invalid, the state should be left free to revalue 
the property. Norwood v. Baker, 172 U. S. 269, 293, 19 Sup. Ct. 
187, 43 L. ed. 443 (1898). The Court here recognized this and said 
the decree should declare that it was without prejudice to the au- 
thority of the state board again to assess the property for 1933. 

For a discussion of some of the problems of valuation see Ravage, 
Valuation of Public Utilities for Ad Valorem Taxation (1932) 41 
YALE L. J. 487. R. F. D. 


TRADE-MARKS AND TRADE NAMES—FEDERAL JURISDICTION—UN- 
FAIR COMPETITION—INFRINGEMENT.—Plaintiff was a United States 
agent for a German manufacturer which subsequently assigned a 
United States registered trade-mark to the plaintiff, by a written 
assignment which was neither acknowledged nor certified as required 
by the Trade Mark Act of February 20, 1905. Plaintiff translated 
the manufacturer’s trade-mark “Hecolith” into “Hecolite,” put up 
the goods in distinctive packages, treated the goods, and vouched 
for them; the defendant at first bought from the plaintiff for resale 
but subsequently bought genuine marked goods from third parties 
in Germany and resold them in the United States, as though bought 
from the plaintiff, at a less price; there was nothing on any of the 
goods to indicate that plaintiff owned the trade-mark, nor was due 
notice given the defendant that the plaintiff was assignee or owner 
of the trade-mark. Held, that (1) the defendant was guilty of pass- 
ing off and unfair competition in selling under circumstances which 
would induce the belief, that his goods came from the plaintiff; (2) 
the assignment was insufficiently authenticated and the plaintiff had 
no title in the trade-mark and infringement had not occurred. David 
Perry v. American Hecolite Denture Corporation, 27 U.S. P. Q. 28, 
77 F. (2d) 556 (C. C. A. 8th, 1935). 

The case is one of first impression on the question of whether 
exclusive sales agents for foreign made trade-marked goods may 
obtain an accounting for unfair competition in the same genuine 
goods. In Lawrence-Williams Co. v. Société Enfants Gombault et 
Cie., 22 F. (2d) 512 (C. C. A. 6th, 1927), a foreign manufacturer 


had sold his article in the United States under his own trade name 
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through an exclusive agent for upwards of thirty years. When the 
agency was discontinued by mutual agreement the former agent con- 
tinued to use the trade name of the foreign manufacturer on a prod- 
uct of its own. It was held that on the termination of the agency 
no right continued in the former agent to use either the foreign manu- 
facturer’s trade name, or trade-mark, on a different product, nor 
did such right continue because the former agent had registered the 
trade-mark in the United States; and that the use of the trade-mark 
was an infringement of the trade name of the foreign manufacturer 
and constituted unfair competition, since the foreign manufacturer 
was considered to have established a market in the United States 
which entitled him to exclusive use of his trade name in this country 
as that of his product. The case of Bourjois & Co. v. Katzel, 260 
U. S. 689, 43 Sup. Ct. 244, 67 L. ed. 464 (1923), is cited as estab- 
lishing liability when the trade-mark is owned by the importer. Here 
a foreign manufacturer and vendor of face powder sold to an im- 
porter its business and good will in the United States, together with 
its trade-marks, registered under the Trade-mark Act; the importer 
re-registered the marks and went on with the business, under the 
old name, buying the powder from the original concern abroad and 
selling it in boxes bearing the trade mark, and so built up a profitable 
trade, the public associating the marks with the importer’s goods. 
The Court held that there was infringement of the importer’s trade- 
marks when another imported the product of the foreign concern in 
its genuine boxes, which bore labels closely resembling those of the 
original importer, and sold it in the United States. Prestonettes, 
Inc. v. Coty, 264 U. S. 359, 44 Sup. Ct. 350, 68 L. ed. 731 (1924), 
established the importer’s right to use his own mark if it does not 
deceive the public: that the ownership of a registered trade-mark 
consisting of a name designating the owner’s goods does not carry 
with it the right to prohibit a purchaser, who repacks and sells them 
with or without added ingredients, from using the name on his own 
labels to show the true relation of the trade-marked product to the 
article he offers, provided the name be not so printed or otherwise 
used as to deceive the public. 

In the instant case the court cited and relied upon the following 
English cases: Imperial Tobacco Co. of India, Ltd. v. Bonnan, 41 
Reports of Patent cases 441; Richards v. Butcher, 7 Reports of 
Patent cases 288; Dental Mfg. Co., Ltd. v. C. de Trey & Co., 29 
Reports of Patent cases 617. It was said that the American cases 
did not discuss what facts must be shown in order to create a public 
understanding inuring to an exclusive sales agent who imports for- 
eign-made trade-marked goods that the goods have come from him, 
though not made by him. 

These English cases, the court said suggest the following test to 
determine whether an exclusive sales agent of foreign-made goods 
has brought himself into position to avail of the remedy for “passing 
off” or unfair competition: what there is to identify the agent with 
the articles dealt in by him which is used to induce the purchaser to 
buy them. ‘What, if any, peculiar feature either in get-up or shape 
or whatever it may be.” Paraphrasing the English opinions the test 

8 





544 THE GEORGE WASHINGTON LAW REVIEW 


question may be expressed: was there anything about the goods 
which by way of get-up says to the purchaser, “This is a thing for 
which (the sales agents) are responsible, not necessarily as makers, 
but as persons who have dealt in it and guarantee its quality to you.” 

In the instant case those “peculiar features” which are necessary 
to identify the agent with the product were evident to the court. The 
agent had the necessary “get-up of its own under which it sells” 
which qualified it to maintain the suit for unfair competition. 

The decision is in accord with the majority rule on the subject. 
The general rule is that no one shall by imitation or unfair device 
induce the public to believe that the goods he offers for sale are 
the goods of another. Fuller v. Huff, 104 Fed. 141 (C. C. A. 2d, 
1900) ; Samson Cordage Works v. Puritan Cordage Mills, 211 Fed. 
603 (C. C. A. 6th, 1914); Singer Mfg. Co. v. Bent, 163 U. S. 205, 
16 Sup. Ct. 1016, 41 L. ed. 131 (1896); Baglin v. Casenier Co., 
221 U. S. 580, 31 Sup. Ct. 669, 55 L. ed. 863 (1911); L. E. Water- 
man Co. v. Modern Pen Co., 235 U. S. 88, 35 Sup. Ct. 91, 59 L. ed. 
142 (1914); Teacher v. Levy, 23 Reports on Patent Cases 117 
(1905) ; Cheney Bros. v. Gimbel Bros., 280 Fed. 746 (D.C. N. Y., 
1922); Fisher v. Star Co., 231 N. Y. 414, 132 N. E. 133 (1921) ; 
Chas. S. Higgins Co. v. Higgins Soap Co., 144 N. Y. 462, 39 N. E. 
490 (1895). It has often been said that nothing less than conduct 
tending to pass off one man’s merchandise as that of another will 
constitute unfair competition. Rathbone v. Champion Steel Range 
Co., 189 Fed. 26 (C. C. A. 6th, 1911); 26 Rutine Case Law 875, 
Sec. 53. But there are also liberal decisions. Cf. International News 
Service v. Associated Press, 248 U. S. 215, 39 Sup. Ct. 68, 63 L. ed. 
211 (1918) ; Associated Press v. KVOS, Inc., not yet reported (C. 
C. A. 9th, No. 7798, Dec. 16, 1935, digested 3 U. S. Law Week 354) ; 
Schechter, Rational Basis of Trade-mark Protection (1927) 40 Harv. 
L. Rev. 813. 

The Trade-mark Act of February 20, 1905, is relied upon to deny 
granting of damages for alleged infringement. Section 16 of the 
Act establishes “ownership” of the trade-mark as a necessary pre- 
requisite of the cause of action. Where the ownership is not per- 
fected by proper assignment as required by Section 10 of the Act, 
no title passes and the Court will not entertain suit for damages or 
give injunctive relief. Section 28 of the Act makes it a duty for the 
trade-mark owner “to give notice to the public . . . by affixing 
‘Reg. U. S. Pat. Off.,’” or give actual notice to the alleged infringer. 

A trade-mark is assignable as an accessory of property or as a 
thing to be used in connection with the product of a manufacturer, 
Tuttle v. Blow, 176 Mo. 158, 75 S. W. 617 (1903). An assignment 
can be made to one who has the right to sell the goods of a manu- 
facturer, Dixon Crucible Co. v. Guggenheim, 2 Brewst. 321 (Pa. 
1869). But such assignment when made by a corporation assignor 
must be duly authorized by the corporation, Price Mfg. Co. v. Princes’ 
Metallic Paint Co., 20 N. Y. Sup. 462 (1890), and an assignee in 
the use of the trade-mark must indicate that he is such assignee, 
or he will not be entitled to protection, Stachelberg v. Ponce, 128 
U. S. 686, 9 Sup. Ct. 200, 32 L. ed. 569 (1888). Some courts hold 
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that such protection is founded on ownership of the trade-mark 
and “title to the Trade-mark is indispensable to a good cause of ac- 
tion.” Shaver v. Heller, 108 Fed. 821 (C. C. A. 8th, 1901); Kraus 
v. Joseph R. Beeples’ Sons Co., 58 Fed. 585 (C. C. Ohio, 1893) ; 
63 Corpus Juris 535; Dadirrian v. Yacubian, 98 Fed. 873 (C. C. 
A. 1st, 1900); Selchow v. Chafee & Selchow Mfg. Co., 132 Fed. 
996 (C. C. N. Y., 1904); 15 U. S. C. A. § 104. In the case under 
discussion the court found that the agent had insufficient ownership 
in the trade-mark, since there was no duly authorized assignment, 
as required by the provisions of the Trade-mark Act of February 
20, 1905. Cf. Aktien--Gesellschaft, etc., v. KNY Scheerer Corp., 
75 F. (2d) 638 (C. C. P. A., 1935). This being true the court would 
not entertain the suit for infringement since there remained no 
proper jurisdiction. 

See also: Grismore, The Assignment of Trade-marks and Trade 
Names (1932) 30 Micu. L. Rev. 489; Schechter, Rational Basis 
of Trade-mark Protection (1927) 40 Harv. L. Rev. 813; Measure 
of Recovery in the Law of Trade-Marks and Unfair Competition 
(1930) 30 Cou. L. Rev. 242; Accounting of Profits (1932) 32 Cou. 
L. Rev. 550; Accounting of Profits (1932) 45 Harv. L. Rev. 752. 
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